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PROCEEDI NGS

--000- -
(Time noted: 10:20 a.m)

COW SSI ONER DOVBROWSKI @ All right. Let’s get
started here. Call the neeting to order. Industrial
Wel fare Comm ssion, May 26.

If I could have a call of the roll.

MR. BARON: Bosco.

COW SSI ONER BOSCO.  Here.

MR. BARON: Broad.

COW SSI ONER BROAD: Here.

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  Her e.

MR. BARON: Donbr owski .

COW SSI ONER DOVBROWSKI @ Her e.

MR. BARON: And let the record show that Harold
Rose is not here.

COW SSI ONER DOVBROWSKI @ First item on the
agenda is consideration of and public comment on the
proposed anmendnments to Wage Orders -- oh, I'msorry --
approval of the mnutes. |’mjunping ahead of nyself.

That was distributed in your packets. Can |
have a notion?

COW SSI ONER BROAD: So noved.
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COW SSI ONER COLEMAN:  Second.

COWM SSI ONER DOVBROWSKI :  Al'l in favor, say

aye.
(Chorus of “ayes”)
COW SSI ONER DOVBROWSKI ;@ Okay. The first item
on the agenda is proposed anmendnents to Wage Orders 1
t hrough 13. We have two proposals, one which was
circulated by Conmm ssioner Broad, and a second, which has
been worked on, that was included in your packets with
sone proposals fromthe industry. Wat | would like to
propose is that we bring up selected nenbers on both
sides to testify and wal k us through what they -- what

t hey see on these things.

So if I could get both [abor -- and I’ m | ooking
to M. Rankin for his assistance on this -- they just
received it, unfortunately, the other -- the alternative

| anguage, besides Barry’s. Have you seen that or not,
Tont?

MR. RANKI N:  (Not using mcrophone) W just
recei ved the | anguage --

COWM SSI ONER DOVBROWSKI @ Ckay.

MR. RANKIN: (Not using mcrophone) -- for Wage
Order 4. M understanding is the first itemon the

agenda deals with el ection procedures for other wage

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

orders than 4 and 5.

Chai r

di str

el ect

ot her

We don’'t have a proposal on that.

COVM SSI ONER BROAD: M. Chairman? M.

man, | believe that this proposal, which was just

I buted, in part

i on issues,

but

deals with alternative wor kweek and

it deals with a whol e nunber

of

i ssues that are not on the agenda, haven't been

noticed to the public, and I don't think are

appropriately considered at this hearing.

di str

di str

COW SSI ONER DOVBROWSKI

COW SSI ONER BROAD: That's right.

COWM SSI ONER DOVBROWSKI :  -- this? That

i but ed?

COW SSI ONER BROAD:  \What ?

COW SSI ONER DOVBROWSKI

I but ed.

You' re tal ki ng about

Andy

This is what Andy

COW SSI ONER BROAD: Oh. Yeah. ©Oh, okay. |

t hought you were tal king about the one from --

COW SSI ONER DOVBROWSKI @ No.

COMM SSI ONER BROAD: ©Ch, okay. All right. |

under st and. VWhat

| under st and.

t hat

ri ght, what Andy distributed.

COW SSI ONER DOVBROWSKI @ You got that?

mke sense?
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It’s going to be a hectic day, folKks.

COW SSI ONER BROAD:  Okay.

COWM SSI ONER DOVBROWSKI @ Ckay?

| would like to get the healthcare -- healthcare
representatives to cone forward, and I would |like to see
if -- why don’t | just bring themup first, and we’'l|
wal k through this one, and then we’ll conme to the second
one after we go through theirs? 1Is that all right with
everybody?

We'll go through this one first, the one that
Andy just distributed --

COW SSI ONER BROAD:  Okay.

COWM SSI ONER DOVBROWSKI @ -- with their
proposals, let themtalk --

COW SSI ONER BROAD:  Ckay.

COW SSI ONER DOVBROWSKI @ -- then we’'ll bring up
t he ot her panel.

MR. MADDY: Good norning, M. Chairman.

COW SSI ONER DOVBROWSKI :  Let nme just clarify,
for the comm ssioners, the docunent you have is a
docunment that | had prepared internally with sone
options. And then, what you see underlined are the
amendnent s proposed by the healthcare industry to this

docunent .
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Ckay?

MR. MADDY: M. Chairman, Conmm ssion nenbers,
staff, my nanme’s Don Maddy. | work for George Steffes,

I ncorporated, and | represent the California Healthcare
Associ ation, CHA, which represents about 450

organi zations in California's hospitals and | arge
physi ci an group organi zati ons.

We have gone over M. Broad’ s proposal, spent a
lot of time in the -- with the industry representatives
trying to estimate and understand the inpacts M. Broad s
proposal would have in hospitals and other healthcare
environnments. We do not agree with a nunber of different
proposal s that have been forwarded by M. Broad, so we
t hought it best that we would conme up with sone
alternative proposals that are on the sanme track and the
sane subject matter, but that offer different solutions.
Generally our solutions are ones that are very simlar,
if not identical, in many cases, to the 1993 wage orders.
Prior to 1998, wage orders were adopted that -- that were
specifically designed to assist with unique circunstances
that are involved in the healthcare industry, unique
circunstances that are involved with dealing with
enpl oyee issues in a healthcare environnent, where

patients are a priority that need to be cared for.
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There have been prior conmm ssioners that have
sat in your chairs that have had to nake some deci sions
about heal thcare enpl oyees and heal thcare environnents
that span many years. 1993 was an anmendnent to a 1989

provi sions, which, a good part of the ‘80's, there was

al so a nunber of provisions -- so there’'s a long history
here of -- of different treatnment, in effect, for the
heal t hcare workpl ace that’s not -- that has not been

offered to other enployees. So we're trying as best we
can to deal with new ideas that are comng, like those
that are presented by Conmm ssioner Broad, and trying to
deal with those in the context of what we’ ve been doing
for a nunber of years, which is followng the 1993
orders.

Qur understanding of AB 60 inplenmentation is --

is that there’s a number of things that need to be done

that are different in the 93 orders. | think, for the
nmost part -- and | would say we’ ve covered nost of those
i ssues in proposals that we’ ve offered -- we’ve tried to

-- we’ve had sone interpretation differences, maybe, wth
sonme ot hers about exactly what AB 60 was doing in a
coupl e of cases, but for the npost part, we ve taken the
AB 60 | anguage and incorporated it into wage order

| anguage from 1993. And that’s a result of a nunber of
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our proposals. There are a few exceptions to that, but
we believe, for the nost part, 93 orders with AB 60

i mpl enentati on should be the direction of the Comm ssion,
because it’s worked for a nunber of years. There's a few
-- there’s a fewitens that nay be able to be inproved,
but for the nost part, it’s worked for -- for the

i ndustry. And we woul d hope that you woul d adopt
proposals that are nmore akin to what we’ve prepared for

t oday.

First of all, in the -- in the docunent that was
passed out that says Chairman Donbrowski’s -- Chairman
Dombr owski s amendnents, there’ s a couple of itens of
concern that we even in this docunment, which I’l| point
out, but for the nobst part, this changes the 93 orders
by redefining who the healthcare industry is, so that
there’s a better definition. There was a -- basically,
it just said “healthcare industry” in the 93 orders.
There’ s been a desire to define that nore narrowy, and

we’ ve offered sonething that defines it nmore narrowy.

There was also -- there has al so been a request
on the part of labor -- and | won't speak for them-- as
to what the -- what the background is on -- on their

initiative, but it was basically contained in M. Broad's

initiative -- was that only voluntary overtine was
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allowed after a 12-hour shift. So there’s no enpl oyer
i nput into whether enployees should work past 12 hours;
it was up to the enployee. W -- we have tried to
structure sonme nodifications which address sonme of our
concerns. That’'s Item (J).

And we still don't -- we still don’'t agree that
this should be a provision of this Comm ssion, but we
tried to address all the different concerns that we had
with that provision. And I’'Il -- | can get into that in
a monment, as to what our concerns were. W don’t agree
withit, but we know that there’'s -- that there' s been a
| ot of discussion that it should be a voluntary overtine
i nstead of mandatory.

Al so, we had sone | anguage changes that had to
do with reinplenmenting base period wages. There were
sone changes nade by some heal thcare organi zati ons, even
t hough the Heal thcare Association urged nenbers not to do
that -- we sent a letter in COctober saying, “Do not
reduce pay and then go to an overtinme structure, just
wait till the outconme of this Conm ssion so that we can
try to keep our shifts in place,” but sonme heal thcare
organi zati ons may have reduced their base pay so that
t hey could have a base pay and overti ne-adjusted wage.

I f anyone in the healthcare industry goes back to 12-hour

GOLDEN STATE REPORTING
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shifts, then they need to re-establish that base pay to
what it was before they dropped it, so that no one | oses
anyt hi ng throughout -- through the AB 60, when it deals
with 12-hour shifts.

In addition to that, we have gone back to 1993
wage orders on nearly everything, and we have a coupl e of
-- of differences. For the nost part, we think that the
gai ns made by AB 60 that are in this docunent are -- are
things that we can live with. They are not -- there is
nothing, really, in these two sections that differ that
much from-- fromthe '93 orders that were in AB 60.

l’d like to just make a couple of comments. One
is on alternative workweeks, Section (A). W talked to
M. Baron about this a bit.

There's a -- there’'s a sentence in here that
refers to additional paynents if the regularly schedul ed
wor kdays were not adhered to. M. Baron has pointed out
that in the elections procedures, if you elect to have so
many days per week worked and so many hours per day
wor ked, that you shouldn’'t run into a problemwth
swi tching days during the week. But in the case -- if
you don’'t do that, if you set up a schedul e that says
very specifically who will work when, and you nay rotate

t hose schedul es or have different nmenu options, that you

GOLDEN STATE REPORTING
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could be subject to having to pay tine and a half for the
25t h hour worked during a week.

There’'s a sinple solution to this, is to be
consistent with what’s in the election procedures by
anmending this alternative workweek section to say that --
that, “All worked performed in excess of 12 hours per day
and any worked in excess of 8 hours on those days worked
beyond the regularly schedul ed nunber of workdays” --

i nstead of just “workdays” -- “nunber of workdays
establ i shed by the alternative workweek agreenment shal
be paid at double the enployee’ s regular rate of pay.”
And what that basically does is avoid any confusion that
t he nunber of workdays is what’'s being ceded. So you

wi Il be paid extra pay after 36 hours, but you woul dn’t
be paid it after 24 hours if you had a day switch, let’s
say. So it’s the nunber of days. And that’s consi stent
with the elections procedures allowing you to -- to
nodi fy your schedule -- excuse ne -- to nodify your
schedul e based on either -- on the nunber of days. But
there could be schedul es that people set up that say, you
know, this group of people is going to work Mondays,
Wednesdays, and Fridays, this group Tuesday, Thursday,
Saturday. It could be that way, and very specifically

set up for the days. And we don’'t want to have people

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

17

that set their days and those that don’'t be treated
differently and have a prem um pay structure that’'s
different. So we would -- we would appreciate an
amendment there.

Qutside of that, we’'d prefer that you adopt the
| onger -- the longer healthcare industry definition.
There’s a nunber of other fol ks here, a nunber of people
in the industry worked in a lot of different healthcare
environnents to try to cone up with this definition.
This is a -- this is a unified group of people that have
attenpted to craft sonmething. There' s other testinony
here that will address that, and there’'s a couple of
people right here that can address that a little better
with respect to residential care and doctor office and
sonme other facilities that nmay have healthcare activities
going on. But we think the definition should be broader
so that units can work together in hospitals and that --
and that people who typically deal with patients, where
it’s difficult to just junp off a shift and -- and --
that they should also get 12-hour.

In addition to that is when we go to the
mandatory -- the no mandatory overtinme provision --
that’s (J) -- our biggest problemwth -- with not

all owi ng an enployer to have an enpl oyee stay is not --
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is not arule, it’'s not the rule. And we’ ve heard
exanpl es of exceptions where enployers abuse their --

t hey abuse their authority to have soneone stay beyond
hours. And after 12 hours -- actually, for ne it’s not

12 hours every day, but, you know, as soon as |’'mready

to go honme, | want to go home -- | don't -- | don’t think
that’'s sonething that -- that we really object to, but
there’s -- but find there are circunstances that -- on

t he other hand, there are circunstances where a patient
needs care, there’'s an enployee that’s |late for work and
an enpl oyee -- and anot her enpl oyee may have to stay to
have the patient be cared for. W think this is a |ot
different in the healthcare environnment than it may be in
ot her environnents where there -- where there may not be
any type of jeopardy.

But for the nost part, we're not worried about -
- we’'re not worried about nearly all of the people that
are in positions of working a 12-hour shift. Al nost al
people that are in this position would act responsibly.
And if there was truly a need to stay and it was
expressed that there was a need to stay because of
patient care, they'd stay. W’'re not -- we're not
doubting that. But it only takes one tinme when the

hospital doesn’t have enough people on staff because
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peopl e could wal k out the door who -- who, for whatever
reason -- and it could be one person -- | nean, |’ve
always -- as long as |’'ve been around, no matter -- it’s
not a perfect world -- there are people that, at one tine

or another, may decide they don’t want to stay. And they
-- the -- there’ s still going to be a problemthat’s
created by that.

So we try to have sone sense of that. W try to
reach agreement. We net with labor. W talked a little
bit about this problem | don't -- | don’t think anybody
doesn’t recognize there’'s a problem | just think we're
trying to figure out what the solution would be. So |
don't think it’s an easy solution to just say that, no

matter what, you can wal k out.

So we need to -- we need to address that. W --
we offered sone | anguage that may get to that. | don’t
t hink we support in full that |anguage, but -- but it’s a

| ot closer than it would be otherw se.

Qutside of that, | think, from our standpoint,
we're prepared to answer questi ons.

OCh, and (K) -- I'"msorry -- (K) is also one that
has two different possible solutions. There’'s two -- two
offered here. The second one, the one that’s underlined,

“Arrangenments in a secret ballot election pursuant to
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this order,” we think that that is better |anguage. |
just -- it’s nmore of a technical itemwth us. W think
t he other |anguage fell sonmewhat short, because it seens
like, if someone is working 12-hour shifts now, or a
group of people are working 12-hour shifts now, that you
coul d potentially have people get a pay raise as a result
of maintaining those shifts, because of that rule. And
it’s a -- it’s a highly technical argunment that | don’'t
think we want to spend a lot of tinme on, but we think it
woul d be much better to adopt the | anguage that nakes it
more specific, that if you dropped the shifts -- if you
dropped the hourly wage rate before, it’s going to remain
the way it was before you dropped them And we're all in
favor of that.

But we -- but we think that other |anguage in
sone ways could be interpreted differently. So it’s a
very conplicated |l egal analysis. So if you like the
| anguage that’'s underlined and you re okay with that, we
woul d prefer it.

And that concludes the testinony, and we’' Il be
happy to answer any questions about these proposals or
others. | wasn’'t going to address M. Broad’ s proposal
specifically --

COWM SS|I ONER DOVBROWSKI : That’' s fine.
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t he way you get overtine after

i ssue. I

there was --

three 12-

VR. MADDY: -- but | can do

COW SSI ONER BROAD: M. M

was confused by that.

MR. MADDY: Vhich proposal ?

t hat as wel | .

ddy, tell me about

wor ki ng 24 hours, th

|’ m sorry.

at

21

COW SSI ONER BROAD:  You nentioned early on that

hour days getting overtime after 36 hours

you guys were okay with someone who worked

a

week, but there was sone way in which you got overtine

after working --

-- | didn’t understand what you were

if you adopt

VMR. MADDY: Well, under --

- say that you work Monday, Tuesday,

your three -- that’s your three days.

| anguage,

referring to.

under the scenari o,

Wednesday, that’s

Under this

i f you adopt that schedul e and soneone is --

sonmeone swi tches to Monday, Tuesday,

enpl oyer

soneone -- whether one enpl oyee cones and says --

says, “I

has anything to do with that

Thursday and t

change, wheth

can’t work -- | can’t work nmy usual Thursd

he

er

and

ay,;

you nmentioned 24 hours. | just couldn't

an alternative workweek schedul e that says -

can you help find sonebody to switch so that I can work -

- so | can work Wednesday instead and the person --

of the people on Wednesday can work Thursday?” |If

enpl oyer

is involved in that at all,
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| anguage, because they didn’t work the sanme nunber --
because they worked different days, they worked Monday,
Tuesday, Thursday instead of Monday, Tuesday, Wednesday,
t hey would get prem um pay nore than you would if you
didn’t have a schedul e that said you work Monday,
Tuesday, Wednesday. |If you had a schedule, which you' re
allowed to do under the elections procedure, that says
your schedule is three days a week, 12 hours a day, if
that’ s your schedul e
-- you could set it up that way according to the
el ections procedures -- then you would be treated
differently. You wouldn't be -- you wouldn't be subject
to that prem um pay.

COWM SSI ONER DOVBROWSKI :  You’' re tal king about
Section (A) there?

MR. MADDY: Yes.

COW SSI ONER DOVBROWSKI @ Where we tal ked about
putting in “nunmber of.

MR. MADDY: Ri ght.

COWM SSI ONER DOVBROWSKI :  “Number of” resol ves
t hat probl em

MR. MADDY: Right. So our suggestion is “nunber
of wor kdays.”

COWM SSI ONER DOVBROWSKI :  Got it, okay.
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MR. MADDY: And then that solves the problem

COW SSI ONER BROAD: Well, so what that neans
is, that if sonmeone says, “You work three days a week,”
at six o’'clock on the norning, on any day of the week,
t he enpl oyer can say, “Cone to work today.” To create --
how is that “regularly scheduled” in accordance with the
statute? That’'s the problem-- that’'s the part | have --
the problem | have with it. How can you have sonething
“regularly scheduled” that isn’t regularly schedul ed?

MR. MADDY: Well, if you -- that’s an
interpretation of the statute on your part because it’s
not defined in the statute, what “regularly schedul ed”
is. In fact, “alternative workweek schedule” is in
there, and that doesn’'t refer to specific days of the
week. | think you'll have a trenmendous, trenmendous
problemis you schedul e specific days of the week in an
envi ronnent where people want flexibility. This is --
this is an opinion of ours.

COWM SSI ONER DOVBROWSKI @ Right. Yeah, |I'm
synpathetic to their position, Barry. | nean, as you and
| have tal ked, | nean --

COWM SSI ONER BROAD: Ri ght .

COW SSI ONER DOVBROWSKI ;@ -- if you're going to
try to set this thing up, you ve got to -- you' ve got to
GOLDEN STATE REPORTING
P. 0. BOX 5848
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| eave sone flexibility in there.

COW SSI ONER BROAD: Ri ght .

COW SSI ONER DOVBROWSKI @ You can’t -- you can’t
specifically --

COW SSI ONER BROAD: Which is why | had proposed
that, by agreenent with the enpl oyer, the enpl oyee could
switch, in ny proposal.

MR. MADDY: We have that proposal, but --

COW SSI ONER BROAD: What’'s wrong with that?

MR. MADDY: We have that proposal, but in this
proposal, if they switch, they have to be paid nore, in
either case. W' re against your proposal, by the way,
but for technical --

COWM SSI ONER BROAD: Well, it says “without” --
it says “w thout incurring”

MR. MADDY: -- for technical purposes. “Nunber
of workdays” is consistent with the el ections procedure
and it treats -- there’ s disparate treatnent between
peopl e based on the way they set up their schedul es.
That’ s not equitable. You re raising a different issue
t han what |’ mraising here.

COW SSI ONER BROAD: Wl l, what -- well, | --

t hat’ s possi bl e.

MR. MADDY: Right. But if “nunber of” --
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COW SSI ONER BROAD: But if the -- no -- if the
schedul e says you work -- you're going to work four 10's
and you're going to work Monday, Tuesday, Wednesday, and
Thur sday, and the enployer conmes and says, you know, *“Can
we switch it around, if it’s okay with you, to a Friday
i nstead, and you're going to switch to another enployee,”
my proposal is saying that could be done w thout
i ncurring any change in cost to the enployer in terns of
overtime. There would be no -- it would be part of the
regul ar schedul e.

It’s just that it -- that | do not understand,
conceptual ly, how you can have a regularly schedul ed
alternative workweek in which all you know is that you
are working so many days of so many hours. Well, there’'s
nothing -- it could be totally and conpletely irregular.

MR. MADDY: Well --

COW SSI ONER DOVBROWSKI ;@ Let nme just interject.
In our “Statenment as to the Basis” for the interimwage
order -- | believe this is right -- we have a sentence in
there that says, in our election procedures, the actual
days worked within that alternative workweek schedul e
need not be specified.

COW SSI ONER BROAD: | -- | understand that. |

just don’t think it’s consistent with the statute. And
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it wll be unworkabl e, because what it does is it
creates, in effect, a formof on-call enploynment. And I
don’t see how on-call enpl oynent can be “regularly
schedul ed.”

MR. MADDY: Well -- and | know peopl e that have
both types of schedules. M brother-in-lawis a police
officer here in town, and he has specific days and he’'s
| ocked into those days for six nmonths. According to this
proposal -- or, actually, according to this proposal that
we're agreeing to, you are |locked in for a year.

Sonebody changes their vacation. What do you do?
Somebody wants to change their schedule. You have to pay
prem um pay to change sonebody’ s schedul e.

You're saying it always has to be voluntary. |

don't -- | don’t disagree that calling soneone at siXx

o' clock in the norning and conpletely changing their

world is not a good thing. | don’t think that the
enpl oynment -- | don’t think the enployers want to do that
to enployees. You can't -- but you can’'t create an

entire workplace environnent that assunes the worst at
every single step of the way, because you can do that and
then you will get the worst. You' Il have enpl oyees that
can’t change anything for a year. That’'s where we

di sagree. We think that enpl oyees need to have a chance
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to change, but sonetines enpl oyers need a chance to
change. We don’t think that’s unreasonabl e.

This locks in schedules for a year. There's a
| ot of ways you could structure your schedule. You could
have people for three nonths or one nonth work Monday,
Tuesday, and Wednesday, and then they can switch to
Thur sday, Friday, Saturday so -- so people don’t have to
work the weekends all the time. | agree with that. But
there’s a point where sonebody nmay have to replace the
ot her person.

In the police --

COWM SSI ONER BROAD: Well, see, | don't disagree
with you, and | think that’'s a reasonable point. But | -
- | also think that given the way the healthcare industry
wor ks and the problens that you' ve had with | abor issues
in the healthcare industry, that -- that it’s reasonable
to protect against the worst while giving enployers the
flexibility that they need, because | believe that there
will be situations in which, you know, it’'ll be any
nunber of hours up to 12 on any days of the week that we
pick. And the notice that the enployee will get will be
twenty mnutes. And that is not a “regularly schedul ed”
wor kweek.

Now, can we construct something -- which was ny
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effort to do -- that says if people want to switch
around, one day for the next, by nutual consent, that’s
fine. You know, | -- | even think we can probably
construct that says, you know, for business necessity on
a nonrecurring basis, if an enployer wants to switch
sonebody around, that’s fine. But people expect to go to
work on certain days. That’s normally how people go to
wor k, | mean, right?

MR. MADDY: Well, if you want nme --

COWM SSI ONER BROAD: They don’t expect --

MR. MADDY: |If you want me to respond, | say,
yes, people to go to work on days. But your proposal did
not try to address exceptions. Your proposal is
sweepi ng. Most of your proposals in here are very
sweeping in their lack of flexibility for the workpl ace,
for both enpl oyees and enpl oyers, because you're
presum ng when you wite them in large part, the problem
t hat happens occasionally as opposed to the situation
that’ s going on every day.

And we -- we -- you know, we tried to think of
ways to anend these and we tried to think of ways to cone
back, but they re very sweeping. And we have to have at
| east sone sense of workplace flexibility w thout the

presunption that everybody is trying to put one over on
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t he ot her person.

You know, we -- there’ s a |lot of aspects of your
proposal that put a third party in between people. You
know, | would think the goal should be for enployers and
enpl oyees to communi cate better with each other, as
opposed to always trying to figure out a way to have them
be able to communicate through a third party. You know,
this is -- this is a thread that runs throughout this.

And we need to try to have open conmuni cati on when it
wor ks.

On -- on the elections, for exanple, what if
five -- there’s five enpl oyees and one enployer in a
health clinic, they want to go to alternative workweeks,
you’' ve got to get a neutral third party. Wat if you --
what if you' re in Crescent City? So, you know, are you
going to hire sonebody that’s -- that’s going to be
qualified by the Labor Conm ssioner to cone in and
arbitrate. | nean, everybody’'s -- and you have to have a
secret ballot, you know. Everybody stands there and
says, “Hey, we all want an alternative workweek.”

COW SSI ONER BROAD: | agree with you. |
actually agree with you. And what |’ ve suggested --

MR. MADDY: There's a |ot of problenms with these

t hi ngs.
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COW SSI ONER BROAD: Well, let me just see
whet her, then, this change in | anguage is okay for you.
Rat her than say, “The enployer shall select a neutral
third party to conduct the election froma I|ist
mai nt ai ned by the Labor Conm ssioner of approved neutral
third-party organizations,” it was to say, “Only on a
conpl aint by an affected enpl oyee and after an
i nvestigation by the Labor Comm ssioner, the Labor
Conmmi ssion may require the enployer to select a neutral
third party to conduct the election”? Does that solve
t hat probl en?

MR. MADDY: Well, we spent -- we spent about
five or six hours talking to | abor representatives, and |

t hought it was very productive in a couple of senses. W

did -- we figured out where we disagreed, in |arge part,
but we -- but we did figure that when you assune the

wor st or you assune the best, it doesn’t always work out.
And this is another situation. | nean, there's --
there’s -- 80 percent of the population is in 11 counties

in the State of California, 20 percent is in 48 counties.
You’' ve got to find -- you've got to find -- for the
people that are just sinply trying to have the enpl oyer
and enpl oyee work out a schedule that’s allowed by | aw,

you’ ve got to go through hoops and | oops, and you’ ve got
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to pay noney. And it’s not quite there.

| mean, if there’s -- you know, if we’'re going
to have nore discussions on this and try to conme up with
a solution, that’s -- but about the half the proposal,
you know, we didn’t -- we couldn’t agree on because of
details of it. About half, you know, we could say, well,
logically, in nost cases it’ll work. But nost cases --
nost cases is not what we're after here. W can't -- we
can’t have everybody go down a pathway that is only
preserved -- we're only trying to enforce sonething
that’s going wong for a few.

COW SSI ONER BROAD: Well, that’s generally how
the | aw works. But --

MR. MADDY: Well, and that's --

COW SSI ONER BROAD: -- ny question for you is -

MR. MADDY: -- and that’'s unfortunate soneti nes.

COWM SSI ONER BROAD:  You do believe that
elections in the United States generally should be held
in a neutral atnosphere.

MR. MADDY: Absol utely.

COW SSI ONER BROAD: And that it’s not -- and
that it’s not inappropriate for -- in circunstances where

there is an argunent that is investigated and it’s
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determ ned that there is not a neutral atnopsphere, that a
neutral conduct the election, if -- if -- 1 just think
that it’s sort of standard red-white-and-blue Americanism
to believe that el ections should be free from corruption.

MR. MADDY: Well, you know, if you're trying to
put that into nmy nouth -- you know, if you' re trying to
put that | believe in corruption in nmy nouth, you know,
you're
-- you're going down the wong path.

|’ mjust tal king about five people -- five
people --

COWM SSI ONER BROAD:  Um hnmm

MR. MADDY: -- five enployees and enpl oyer.
They all get along. They just want to change their
schedule. According to the law, they can't do it w thout
having a secret ballot. They can’t raise their hand,
it’s got to have a secret ballot. They can’t just agree,
they can’t just sit around and agree; they have to get an
arbiter to conme in and make sure that they were al
t hi nki ng straight or whatever they' re supposed to be
doing. | nean, it’s just -- you know, to ne there's --

COW SSI ONER BROAD: Wel |, that pesky secret
ball ot thing is in AB 60.

MR. MADDY: | know. And we're -- we're okay
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with it, because we know you’ ve got big -- you ve got big
situations as well as small. But you go way beyond that.
We're fine with two-thirds vote, we’'re fine with secret
ballot. You know, we’'re okay with all that. W’re okay
with AB 60 as far as these rules go, because it’s the
law. So we’'re going to be okay with that part.

But when you go way beyond that in a regul ation,
it’s way beyond -- it’s way beyond what the Legislature
viewed as where they wanted to go. And we’ ve tal ked very
specifically about the problens that you create. | know

what you’'re saying. You ve got a couple situations that

are bad and you -- and you ve seen them and you want to
address them | don’t -- | don’t disagree with that.
You just -- but you're going to put that onto everybody

to go through a | ot of bureaucratic hoops and | oops to
get there. | think
-- | think there' s other solutions that could be worked
out. We're not going to be able to do them today, but I
think there’'s other solutions that can be worked out.
COW SSI ONER BROAD: Thank you.
MR. MADDY: Thanks, Barry.
COW SSI ONER DOVBROWSKI @ Any ot her questions?
(No response)

COW SSI ONER DOVBROWSKI @ Any ot her comments
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MS. MESSER: Yes. Kerry Rodriguez Messer, with

the California Association of Health Facilities. And |

wanted to address the definitions that M.

al ready nade reference to,

of the healthcare industry.

think it

Maddy has

the two different definitions

And we are supportive of the second, in that we

IS nore proscriptive than descriptive about the

type of environnents in which health and preventive

prograns are adm ni stered.

state,

t hat |

COW SSI ONER DOVBROWSKI :  Let ne -- let ne
since it's the proposal | circulated for coment,
would -- that | would anmend this proposal to

i ncorporate the underlined sections that were suggested

by the healthcare industry, so -- and also with the
i nclusion of the word “nunber of workdays” in Section
that’s -- so everybody understands what

(A), so just so

we’' re | ooki ng at

her e.

MS. MESSER: Any questions?

(No response)

MS. REES:.: Kathy Rees, representing the

California Assisted Living Facilities Association. Our

facilities are typically licensed by the Departnent of

Soci al

Servi ces.

365 days a year we staff.
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|’d just like to address one point that maybe
hasn’t been dwelt on so dramatically.

We support the definition that M. Donbrowski
just referred to, and that certainly M. Maddy was

descri bi ng.

35

In the course of all these discussions, the very

people that we care for we cannot | ose sight of. | don’
know how many of you have wal ked in the shoes of having
parents in these situations or parents in acute-care
settings, but I'Il tell you, it’s a whole |ot easier to
work with their care and work within a framework when
you' re dealing with two people who are their primry
caregivers a day than when you're dealing with nultiple
staff. And so, fromthe standpoint of efficiency,
credibility, continuity, |I strongly urge, for the -- for
both the patients’ circunstance as well as for the
express desire of nobst of our enployees, to have this
flexibility is very, very critical to the kind of node
of care that we provide.

Thank you.

COW SSI ONER BROAD: Can | just ask a question

COW SSI ONER DOVBROWSKI @ Absol utely.
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COW SSI ONER BROAD: -- about this definition of
heal t hcare i ndustry? It says, “For purposes of this
order, the . . . "health care industry’ is intended to
cover, but is not limted to, enployees who work at or
for facilities or organizations that provide health care
services.” If it’s not limted to it, what are the --
what does the unlimted part refer to? What industry --

what does “not |limted” nean?

MR. MADDY: Richard?

MR. SIMMONS: The objective here was to --

MR. MADDY: Identify yourself.

MR. SIMMONS: |I'msorry. Richard Sinmmons, from

Sheppard, Mullin, Richter and Hanpton, here to represent
the California Healthcare Association.

M. Broad, the objective in that definition was
to nmake sure that issues were put to rest in terns of the
broad scope of the healthcare industry. And the idea was
to identify in practical terms those facilities and
entities that readily canme to m nd, w thout suggesting
that there could be no other entities in the healthcare
i ndustry that would al so be part of the healthcare
i ndustry.

COW SSI ONER BROAD: So “an organi zation or

facility that indirectly provides healthcare” would nean
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any workplace in the State of California where sonmebody

hands out a Bandaid, by what | -- how | read that.
MR. SIMMONS: Well, it would only be within the
purview of this order. | think the -- the general rule

has al ways been that when you have a nore specific order
that deals with an industry specifically, then that
situation will not even be exam ned under Wage Orders 4
or 5, that would instead be exam ned under the applicable
wage order, like Wage Order 7 if it was a retai
environment, Wage Order 1 if it was in a manufacturing
environnent, sonmething |like that.

So, | don't think that this | anguage | ends
itself to that potential problem

COW SSI ONER BROAD: Well, isn't this -- this is
a proposal for Wage Order 4 and 5, correct?

MR. SI MMONS: Correct.

COW SSI ONER BROAD: Okay. Well, Wage Order 4
crosses all those |lines because it’s an occupational wage
order.

MR. SIMVONS: Well, in reality, | think Wge
Order 4 would only apply, again, in those occupations
t hat are not governed by a specific industry-w de wage
order.

COW SSI ONER BROAD: Ckay. And then it says the
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facility -- then they -- it tal ks about enployees who
work in “ancillary fields.” Wat are “ancillary fields”?
Are we back to the janitors and the security guards at
the hospital with this? |Is that intended to include
every enpl oyee that works at a hospital?

MR. SIMMONS: Well, I -- 1 do think -- | don’'t
know that | could give you an all-inclusive definition of
the ancillary fields --

MR. MADDY: VWhy don’t we let Tom-- Tom you
want to address that?

MR. LUEVANO  Tom Luevano, chief |abor and
enpl oyee relations officer for Sutter Health.

Conm ssi oner Broad, from ny perspective, it does
intend to include all classifications within healthcare.
We do have enpl oyees who work 12-hour work shifts who
work in our environmental services unit, who also work in
t he plant operations and mai ntenance unit, who work in
the food service unit. It’s not limted to, as
previously defined, direct patient caregivers. W have a
nunmber of units.

Qur business office is an exanple. VWhen | was
| ooking at this |language, | was trying to determ ne
whet her or not it would cover our central billing office

staff, who do work 12-hour workdays. And from ny
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perspective, it would cover -- |’ m hoping that

cover all classifications.

COVWM SS|I ONER BROAD: So it would cover

secretary that works for your | obbying organizat

downt own Sacranento that has no patients com ng

MR. LUEVANG: | -- | don’'t have a -- |

work for a | obbying organization --

COWM SS|I ONER BROAD: VWhat ever. And th

it applies to al

t would

t he

ion in

to it.

don’ t

at neans

t he enpl oyees in the steam plant, for

exanpl e.

MR. LUEVANO. If you’'re talking about
operati ons and mai ntenance --

COWM SSI ONER BROAD:  Yeah

MR. LUEVANO  -- Comm ssioner Broad, y

correct.

COWM SS|I ONER BROAD: Gar deners.

MR. LUEVANO. If we had gardeners as a

pl ant

ou're

classification and if they elected to work 12-hour

wor kdays, you're correct.

COW SSI ONER BROAD:

the statute that -

create 12-hour days for

if that’s the case, we could sinmply

every single enployee in the

st at e. There’'s no -- there’s no rational distinction

bet ween a gardener

at a hospital and a gardener
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ot her place of business.

MR. LUEVANO  Conmi ssioner Broad, | -- quite
honestly, and |I don’t nean to be disparaging -- |’ m not
concerned about other industries. |I'mreally only

concerned about the healthcare industry and what we have
done for the last twenty to twenty-five years.

|’ ve been in this business for al nost twenty-one
years. |1’ve had alternative work schedules in this
i ndustry well before we had any changes to the wage
orders. In southern California, we were one of the first
heal thcare facilities to do alternative work schedul es,
doi ng what you dislike, which was the reduced rate. But
that was the only way that we could accommpdate the
request of the enpl oyees.

And so --

COW SSI ONER BROAD: Tom | --

MR. MADDY: Could I interrupt for a sec? |I'm
sorry, but if the concern is that we've limted -- that
we’ve not limted enough enpl oyees, where it says “but is
not limted to enpl oyees,” we’ll take that out. W'l
take that out. W don’'t want to -- we don’t want to take
out the list of healthcare -- places where healthcare is
happeni ng, because we gave a list and there coul d be

ot her places. But we’'ll take that out.
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COW SSI ONER BROAD: Now, |et ask another
guestion. Anbul ance drivers are under Order 9,
transportation. They are not under Order 4 or 5 now. Do
you intend to switch themfromthe transportati on wage
order to this order?

MR. LUEVANO. | can’t answer that. | don't --
we don’'t -- we don’t enploy anbul ance drivers.

MR. MADDY: Maybe M. --

COW SSI ONER BROAD:  Anbul ance - -

MR. MADDY: M. Simons m ght want to answer
t hat .

MR. SIMVONS: M. Broad, if -- if an anbul ance
conpany were covered by Wage Order 9, then it is true
that its driver would be governed by Wage Order 9. But
if a hospital were to directly enploy an anbul ance
driver, then the anbul ance driver, like all other
enpl oyees of the hospital, would be governed by Wage
Order 5.

And that is why there has al ways been
historically a provision in Wage Order 5 that addressed
anmbul ance drivers in the past.

COW SSI ONER BROAD: Ckay. Thank you. But |et
me just ask one nore question. What’'s a “dispensary”? |

mean, obviously that’s a term of art.

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

42

MR. MADDY: Tom do you want to tal k about why
we put “dispensary” in there, or Richard? Anybody want
to answer it?

MR. LUEVANO. Quite honestly, having -- and |
apol ogi ze to the group -- | got this just about ten

m nutes before, and probably at the same tinme you did, so

|’ mlooking at this -- | would have to -- | would have to
defer --

COW SSI ONER DOVMBROWSKI :  It’s a pharmacy, isn’'t
it?

MR. LUEVANO  Yeah, well --

COW SSI ONER DOVBROWSKI : I n-store hospita
phar macy.

MR. LUEVANG. -- if you -- by definition, if
you’' re saying dispensary was a pharmacy, then we could
substitute the word “pharnmacy.”

MR. MADDY: This was the work of a nunber of
peopl e that put input into this definition, so --

MR. LUEVANG: | nean, we have -- we have -- we
have pharmacies that are centrally |located that, by
definition, we would say they are pharmacies. W have
di spensaries, which are not full-service pharmacies, that
are on the units, where there’s a |[imted amunt of

medi cations for patients. That | would constitute as a
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di spensary. But if this is intended to cover pharnmacies,
all-inclusive, then ny recomrendati on would be -- it
woul d be anended. But |'’mgoing to |eave that up to
whoever’'s drafting it.

MR. MADDY: Well, it -- | don't -- you know, if
soneone here that wanted that in that represents one of
t he groups --

COWM SSI ONER DOVBROWEKI :  Di spensaries is a
term | think, that’s in the industry.

MR. MADDY: Okay. Questions?

COW SSI ONER DOVBROWSKI @ Comm ssi oner Bosco.

COW SSI ONER BOSCO:  Coul d | ask, under the
exi sting orders, how is the healthcare industry defined?
And does this broaden it or make it nore narrow?

MR. SI MMONS: Conm ssi oner Bosco, the termis
not itself directly defined in the wage orders. When the
heal t hcare i ndustry approached the Conm ssion back in
1992 and 1993 to request nodifications, there was at that
time no attenpt to define healthcare industry. It was
sinply a declaration as the intended breadth of those
1993 anendnents in the petition that was filed.

Because confusion has existed since then as to
what the term “healthcare industry” really does

enconpass, we thought it best actually to define it now.
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But this would be the first actual definition
wi thin any wage order, to my know edge.

COW SSI ONER BOSCO.  So, in other words, up till
now, we’'ve been operating under no definition at all, and
this is the first attenpt to kind of decide the
paranmeters of this industry.

And al so, does this include -- |1’ve gotten |like
200 calls fromveterinarians -- is this -- are they part
of the healthcare industry now? And how do they fit into
this definition, because I don’t notice “human” in here
as a limting factor?

MR. SIMMONS: Wbuld you like themto be
i ncl uded?

COWM SSI ONER BOSCO: Well, I'masking if they
are included. | -- nmy vet would |like to be.

MR. MADDY: They can be included.

COW SSI ONER BOSCO: No. | nean, in all
seriousness, that’'s a big industry, and for one reason or
anot her, they all are inpeaching the Comm ssion to do
sonet hi ng about their situation. And is this -- are they
included in this definition?

MR. SIMMONS: | think they should be. And it
may be beneficial to specifically identify them if the

Comm ssi on deens it appropriate.
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MR. MADDY: Right. | guess it would be possible
t hat the Business and Professions Code could have a
different definition of “healthcare” that may excl ude
them so we should probably list themif we want to.

MS. RODRI GUEZ- MESSER: M. Bosco, | would al so
just sort of clarify with regard to your question. The
heal t hcare i ndustry has changed a | ot, and because there
wasn’t a firm previous definition -- sonetines it was
broader than we thought it ought to be, sonetines it was
narrower than it ought to be -- the industry | represent
basically is that part of the healthcare continuumthat
used to be considered the internediate care facility, of
nursing honmes. And nowit’s called assisted |living, and
it’s licensed by the Departnment of Social Services
instead of Health Services. But we still provide various
| evel s of healthcare there, and we do have 365 days, and
we do have frail elderly and a ot of different needs.

So, from our perspective, it is very critical
t hat there not be any anbiguity about whether or not
residential care facilities for the elderly are included.
It's -- it’s nost critical.

COW SSI ONER BOSCO: Well, this would clearly
cover hone heal thcare --

MS. MESSER: Right.
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COW SSI ONER BOSCO.  -- nursing hones --

M5. MESSER: Yes. And so nuch healthcare is
moving into the home and out of hospitals. So there’s
really a need for this sort of clarification.

COW SSI ONER BOSCO. Now everybody’s going to
want to wite their own version here, | can tell that.

M5. MESSER: The -- the other -- the other
comment | would nmake is, since there have been sone
allusions to AB 60, the only objection that I, and
perhaps ny clients, have to AB 60 and its passage is that
t he Legislature exenmpted thensel ves, and our hours are
set by theirs. So --

COW SSI ONER BOSCO: Well, that’s not uncommon.
| could point out about six or seven different tines that
t hat happens.

Al right. So, | guess the answer to ny
question is that we're dealing now for the first tine
with defining this industry, how broad it is, how narrow
it is, and whether it includes animls.

MR. MADDY: Yes, M. Bosco.

COW SSI ONER BOSCO:  Ckay.

COW SSI ONER DOVBROWSKI @ Any ot her questions?

(No response)

COVM SSI ONER DOVBROWSKI Ot her witnesses in
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support, if you could -- unless you have sonethi ng new,
just identify yourself, your affiliation, and your
support.

MR. ARNOLD: M chael Arnold, representing the
California Dialysis Council, a statew de association of -
- of dialysis facilities.

Obviously the issue is in -- in sonme flux. Just
hopi ng that dialysis facilities, under whatever
definition you cone up with, are permtted to have a -- a
12- hour day.

In dialysis, it’s a -- it’s a situation where
it’s best for the enployees, for the enployer, and nost
i mportantly, for the patients, because dialysis patients
di al yze three tines a week for three or four hours a day.
Qur dialysis facilities usually run two 12-hour shifts.
One starts at six a.m in the norning and finishes at six
p.m The other shift starts at nine a.m and finishes at
nine p.m This acconmmpdates the needs of the patients,
of the enpl oyees, and of the enployer.

So we want to just make sure we go on record as
asking that dialysis facilities are given the ability to
have the 12-hour day.

COW SSI ONER BROAD: M. Arnold, other than

addi ng dialysis clinics, you have no other issues with
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regard to the proposal ?

MR. ARNOLD: M. Broad, | think we can live with
any other issues that -- that -- I'’msorry -- with any
ot her | anguage that all the other enployer comunity can
live with. W just wish to have ourselves included as
the -- as having the ability to have the 12-hour day.

COW SSI ONER BROAD: Yeah, | agree. | agree
that you shoul d be incl uded.

MR. ARNOLD: Thank you, sir.

MS. KOWALEWSKI: Denyne Kowal ewski, representing
the California Association for Health Services at Hone.

We agree with the 12-hour workday. However,
where we have difficulty is that our nenbers represent
home health and hospice clients, and we have difficulty
with the term*®“regularly scheduled.” Qur workers go out
to homes, and we don’t know what we’'re going to expect
fromday to day. W are intending to give the enpl oyees
a reqgularly schedul ed workday, but they nay show up on a
Tuesday and the patient has been sent to the hospital or
wll be sent md-shift. And there’'s no flexibility for
an alternative work schedul e.

And | guess one of the things that CAHSAH was
| ooking at is one of the options that enpl oyees could

vote for is a flexible work schedule, that is --
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COW SSI ONER DOVBROWSKI :  Did we not -- we just
tal ked about “number of” days, earlier in the discussion.
Does that -- doesn’t that address your issue?

MS5. KOWALEWSKI: No, it does not address the
i ssue.

COW SSI ONER DOVBROWSKI :  Why is that?

MS. KOWALEWSKI : Because you -- we may have four
days, but, again, an enpl oyee may show up to a honme on
their second day and the patient has been di scharged or
has gone to a hospital that day.

Holly Swiger, from Vitas Heal thcare, can add
nore information to that here.

COW SSI ONER BROAD: Well, let nme just ask this
gquestion, though. | nmean, that just makes them sort of a
standard worker. You don’t need an alternative workweek.
They show up to work and there’s no work to do, the
enpl oyer can choose to send them honme and i ncur no
additional cost. So I'm-- |I'"mkind of confused.

MS. SWGER: Well -- ny nanme is Holly Sw ger,
and |’ mactually here with Vitas and also the California
Hospice and Palliative Care Associ ati on.

VWhat’'s a little different when you work in

communi ty-based care, hone health and hospice, is --

don’t like to say this, being both in the -- being in the
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shoes of what brought nme here as a nurse to hospice, but
then as an enployer too -- the enployer is a little bit
less in control in this case.

The | aw actually mandates that our team manages
t he patient and decides what care to go in and when. So
it’s not like they have a shift where they hand over the
care to another person. They' re responsible. W have
on-call staff to handl e enmergencies and that, but Monday
t hrough Friday, they' re responsible for the care needs of
that patient and famly. And it may be that they need to
have di alogue with the famly in the evening. So trying
to coordinate their time and only scheduling -- they
schedule their own tinme, so they work seven days during
the -- seven hours during the day and they expect to do
an hour of care at night, and they can’t reach that
fam |y menber, or that famly nmenber can't talk. Now

they only get paid seven hours, under the current wage

scal e.

So we --

COW SSI ONER DOVBROWSKI @ Well, let me -- let me
just -- | mean, we have had a | ot of discussion on this
issue for the last six nonths, and, | nean, there are

just sonme things we can’t do. Section 511(a), AB 60, has

termed “regularly schedul ed alternative workweek” --
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mean, | can appreciate your problem but our hands are

tied.

M5. SWGER: The other issue that we' d just |ike

to speak to is the limtation on your proposal, as |
understand it, Barry, to the |licensed and certified.

Again, | think I nentioned this previously. W
have people that are master’s and doctoral - prepared, but
they aren’t necessarily licensed and certified, and are
actually nore educated in the area. W’'d like it -- if
we’re | ooking at the healthcare proposal as presented
here earlier by the Healthcare Associ ati on, we support
that as it being broader to include those.

COW SSI ONER BROAD: Okay. | would just say
that if you' re tal king about people that have, you know,
Ph.D.”s and master’s degrees in professions, that they
woul d be exenpt from overtinme as professional enpl oyees.
In other words, if -- | mean, if you're tal king about,
say, a |licensed psychol ogi st or sonething that goes and

visits sonmeone, they're a professional. | -- so |I’m not

M5. SWGER: Maybe |’ m confused, then. Wuld

chaplains -- | know -- | know that’s always an issue
here.
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COW SSI ONER BROAD: | -- | would ask you to
talk to the people fromthe Labor Comm ssioner’s office.
|’ m not sure --

MS. SW GER  Okay.

COW SSI ONER BROAD: -- how religious
professionals are dealt with. But my guess is that
priests, rabbis, mnisters are not -- are exenpt from
overtinme. But |I -- 1 could be wong, but that -- | think
we m ght ask for sonme clarification. That issue has not
arisen --

MS. SW GER:  Okay.

COW SSI ONER BROAD: -- in the -- before, but,
you know, it seens |like there’'s sonething every m nute
her e.

COWM SSI ONER DOVBROWSBKI @ Well, let’s get --
mean, you can do that, to the Departnment of Labor.

MS. SW GER: Thank you.

COWM SSI ONER DOVBROWSKI :  Robyn.

MS. BLACK: M. Chairman, nmenbers, Robyn Bl ack
wi th Aaron Read and Associ ates, on behalf of California
Society for Respiratory Care.

M. Chairman, M. Broad, and the nenmbers, as you
know, the 12-hour shifts is extrenely inportant to our

menbers, and as opposed to their representative telling
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you their stories this norning, I'd like to introduce to
you this nmorning Randy Clark, who is the president of the
California Respiratory Care Therapi sts.

MR. CLARK: Thank you, Robyn.

M. Chair, M. Broad, and conm ssioners, what
l’d like to say is we don’t want to pick the proposal
apart, and certainly don't want to pick this brand-new
proposal -- | just |looked at it -- apart. MWhat we’'d |ike
to say, fromthe 17,000 nenbers of the society, is we
appreciate the efforts of this Comm ssion, who are going
to make sonme sense out of all these controversial issues.

And we especially want to thank M. Broad
personal ly for taking our phone calls and spending the
time and extending to us every professional courtesy
avai |l abl e that he has.

And we want to tell you that we trust that the
final solution will be fair and just and allow the
flexibility for enployees and enployers alike, and that
t he appropri ateness of whatever is decided at the end of
this day or at the end of another neeting is going to be
appr eci at ed.

So, on behalf of the society, we give you 17,000
t hank yous and 17,000 “we appreciate the work you're

doi ng.”
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Thank you.

MS. BLACK: M. Chairman, if | may add too, 1'd
like to al so thank the menbers of the Conm ssion, and in
particular M. Broad and M. Donbrowski, for a trenendous
effort. For something that is supposed to be a part-tine
job, this is a full-tinme job, and this Comm ssi on has
been very dedi cat ed.

And, M. Donmbrowski, I will rem nd you the best
title in the world is “fornmer chair of the IWC.” So,
good | uck.

MS. LAUBACHER: Ci ndy Laubacher, on behal f of
the California Veterinary Medical Association. [I'd |ike
to thank Conm ssioner Bosco for raising the issue with
regard to veterinary hospitals.

We would, in fact, argue that we are very --
very much just like -- we run just |ike a human hospit al
except we deal with people’s famly pets instead of their
famly menbers. Qur facilities -- our staff -- our
facilities are conprised of regular offices as well as
surgical centers. Qur enployees that we are seeking to
have included in the provisions of this exenption do
everything frominsert 1V's to provide chenotherapy to
ultrasounds to hip replacenent surgeries. It al

operates very simlar, under simlar circunstances. W
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operate in energency conditions. W have staff at 12-
hour and 24-hour hospitals that oftentinmes have to, by
virtue of the nunber of patients in the facility at any
given tinme, have to work beyond an 8- or even 10-hour
day. And it’s the enployees who are seeking this.

We, in a -- in a veterinary hospital, we operate
on nmuch different margins. We're nmuch smaller. W have
much smaller staff to work with. And so, it’s nore
difficult for us, when we run into situations, as one of
our facilities did | ast weekend, where, Friday night,
they' re looking at having -- at fifty animals that they
have to provide care for, and -- and trying to find the
staff to work beyond that 8 hours and be able to afford
that, it’'s very difficult for them So, we would
appreciate inclusion in the definition of a |icensed
heal t hcare facility.

Thank you.

MR. SKO EN: Hi . | " m Charl es Skoi en,
representing Community Residence Care Facilities of
California. W represent about 2,500 nenbers. There's
about 12,000 facilities in the State of California.

Ei ghty percent of those are nmom and- pops, six beds and
under, with a reinbursenent of $27 a day.

We recomended sonething on definition to make
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sure that our CFE's are residence care facilities -- or
Community Care Act is a part of the definition, which is
not in the original thing.

Yet we'd like to retain the 1993 anendnments as
to the 80 hours, 14-day period. Also, it relates to
al ternate wor kweek, 3(K). And then we basically woul d
love to work with your Conmm ssion and the Departnment of
Labor to put out a -- a booklet for our industry only,
which is a federal governnment booklet conposed -- that
the University of M chigan put out that we’ d cooperate.
So our people are educated and informed, so -- actually,
there was just this thing in California about -- in the
|last fifteen nonths, 45 percent of the facilities were
out of conpliance with the |abor |aws, federal | abor
| aws. And our biggest problemthere is that we have 24-
hour people with three days, four days at the facility.
And how do you cal cul ate that overtine? W’ d appreciate
sonme hel p.

In our letter -- you have five-page letter that
asks for those definitions and descriptions. W’d
appreci ate a response.

MR. JACKSON: H . MW nane is Wardell --

COW SSI ONER DOVBROWSKI @ We' | | address that,

fromyour letter, over here and --
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MR. SKO EN. Ckay. Good.

MR. JACKSON: My nane is Wardell Jackson. [|I’'m
t he president of the Association of California Care
Operators. 1’ve been here before.

My main problemis that we represent sone of the
sane people that Chuck -- Chuck represents. W have 24-
hour, seven-day-a-week operation. W have peopl e that
live in our facilities who -- who nmay not work during the
day, but they work overnight. It is a problemif -- with
this law, many of us, 80 percent of us, will go out of
busi ness.

Wth the facilities that -- mainly that we
represent, we represent people that are -- get
rei mbursenment fromthe regional centers of California,
t hrough the Departnment of Devel opnental Services, and we

-- our rates are nmuch nore than people who only deal wth

the nentally ill. They get half, or sometines a third of
the rate that we get. AlIl of these facilities will be
out of -- out of business, because a |lot of them do have

live-in staff that have to work overnight or 24 hours a
day. And there should be sone other kind of -- |’ m not
sure -- sone -- sonething else that we can fall under,

because we basically don’t fall under anything that you

basically have here today. W are a specialized

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

58

i ndustry, and with the rates that we get, we could not
afford to pay according to these work orders.

So that’s mainly our concern. Initially we were
requesting a waiver, because the Departnent of
Devel opmental Services right now is doing a rate study,
and that rate study will be conpleted by January 1, 2001.
And at that point, there may be raises in our rates. But
right now, we are still paid at alnost 30 percent |ess
t han we had been paid -- than we should be paid for this
ki nd of service.

So we’'re asking that either a waiver be given,
an exception be given, for at |least 24 -- for 12 nonths
or -- for a 24-nmonth waiver, really, to be given.

COW SSI ONER COLEMAN:  Sir, let me just ask.

Your industry is covered under this proposal. And are
you in agreenment with that or -- there’s nothing we can
do about your rates. I'mcertainly synpathetic to that
i ssue.

MR. JACKSON: No. Yeah, | understand that.

COW SSI ONER COLEMAN:  But that’s not sonething
t he Comm ssion can address.

We can include you in the definition of

“heal thcare industries,” which we are doing, which then

gives you the 12-hour day exenption. |s that sonething
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t hat your industry supports?

MR. SKOEN:. If it would be retroactive to say
that -- sonme of our people don’t have 12-hour days now,
alternative workweek, they d have -- basically, My 31st,
we’ d have to tell our people and educate our people they
can use the 12-hour work wi thout overtinme. O herw se
t hey’' d be paying overtine. W’d have that extension, to
May - -

COW SSI ONER COLEMAN:  You woul d have to foll ow
the procedures that the rest of the industry does in this
regard.

MR. SKO EN: | have no problem W -- nost of
our facilities have conplied with that. Qur biggest
problemis the 24-hour person that |ives there four
nights a week, takes off for three days, the sleep tine -
- if we could really adopt the federal Labor Standards
Act as it relates to our industry, it would be the ideal
situation to do.

COW SSI ONER COLEMAN:  Well, again, with AB 60,
we're not -- we’'re under stricter requirenments --

MR. SKO EN:  Yeabh.

COW SSI ONER COLEMAN: -- than the FLSA.

MR. MARTINNO. Yes. MW nane is Tony Martinno.

|"mgoing to -- | want -- | want to tal k about the sane
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thing like -- oh, should I -- oh, sorry. Wong button.

| want to tal k about the same thing |ike M.
War del | Jackson was tal king about it. And nmy main
concern is the small facilities, like nyself. | have an
enpl oyee that, you know, is a so-called exenpt position.
You know, that person actually works 8 hours a day,
sonetinmes 7 hours a day. And according to the |aws, when
my staff is asleep, we're going to have to pay for them
And that’s the place where, really, that’s where --
they’'re at rest, they don’t have no place to live.

And if you look in the letters Wardell Jackson,

he gave you, you can |ook at the figures there. And how

can | be in business if I"mgoing to have to pay for the
time ny staff is sleeping? | have to put noney out of ny
pocket, you know, and that’s -- and that’s what M.

War del | Jackson asked you, if we can have an extension,

at least until July, 2001. By then we should have sone
nore (inaudible) fromthe government. Other than that,
we’'re going to be out of business, and the people -- the
clients are going to be in the streets, because | cannot
continue to operate under the laws that they’'re trying to
i npose on us, because we are nom and- poppa, and agai n,
like I say, | pay over -- above a m ni nrum wage.

Actually, this is nmy figure, $6.50. And besides that, if
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| -- if | cannot -- you cannot help us, | going hone and
"1l close ny facility.

COWM SSI ONER DOVBROWSBKI :  Wel |, again --

MR. MARTI NNO: The people are going to be in the
street.

COWM SSI ONER DOVBROWSKI :  Agai n, you are covered
by the definition that’s been proposed. And | believe
that’s about as far as we can go within the statute.

And in ternms of the intricacies of your
business, | -- | would suggest you contact the Depart nment
of Labor and make sure you're in conpliance. And maybe
t hey can advi se you about the nuances of this.

But in terns of what this Conm ssion can do, |
think, if we adopt this, it’s about as far as -- as we
can go.

MR. MARTI NNO:  Okay.

M5. SMTH:. Good norning. M nane is Lila
Smith. | amhere as a single parent, representing nmany
more like me. |I'’malso a respiratory therapist that
wor ks in southern California.

| work in an acute facility which has already
undergone the changes. | also work in a subacute
facility. | have two jobs.

| support the -- the changes of the -- with the
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amendnent. W thout the changes, | will not be able to
continue working my two jobs and going to school.

| wanted to bring ny two badges fromthe two

hospitals I work at and nmy -- ny parking pass, to show
you that | do -- am | viable person in the comunity.
That’s all | want to say. Thank you.

MS. HARDER: Hello. M nanme is Patricia Harder.
| work as a registered nurse for a subacute facility,
pediatrics, in Loma Linda, totally kids. And |I’m here
representing our nursing staff to et you all know that
we do approve and support the proposal to include us in
the 12-hour workweek. There are many of us who support
the 12 hours due to educational reasons, being with
famly, and continuity of care. And we do support it.

COW SSI ONER DOVBROWSKI ;@ Thank you

MS. HARDER: Thank you

COWM SSI ONER DOVBROWSKI : M. Rankin, | think it
woul d be -- bring your witnesses up, and |I guess we will
shift to this -- well, both this proposal and
Comm ssi oner Broad’ s proposal, and hear your coments.

COW SSI ONER BOSCO: M. Chairman, | wonder if
we can limt the testinony, really, to | anguage and nore
technical things than just people that support or don’t

support in general, because we’'ve had hearings on the
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general nature of this.

COW SSI ONER DOVBROWSKI :  Are you okay with
t hat ?

MR. RANKIN: Well, let nme just start out with a
basi ¢ procedural question.

We are faced here with sonmething that | was
handed at 10:25 this norning, which I was told was a
docunent whi ch anended the document that is -- was in
your agenda and was given to the public a nonth ago, on
April 25th. So -- and nobst people here got this at 11:05

t hi s norning.

Anyway, this was supposed to be -- with the
under |l i ned changes on this docunment -- 1'd |ike you to
both -- all the conm ssioners take these out and put them

side by side. This was portrayed as being an anendnment
to what was in your agenda.

COW SSI ONER DOVBROWSKI @ It was not -- it was
not supposed to be an anendnent.

MR. RANKIN: The underlined -- the underlined
portions were portrayed as bei ng anendnents. They're
totally different docunents. This is in no way an
amendnent to what was on your agenda today.

How -- | ook, we have people here fromthe

hospital industry saying, “W can’t have all these
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el ection procedures with the Labor Conmm ssi oner and
everything.” How in the world do you think workers are
supposed to trust their private enployers when this is
the way a public body operates?

We need all the protections we can get!

(Appl ause)

MR. RANKI N:  What | would suggest is that you
sinmply put this itemover. W have had no tinme to
anal yze this docunent. W got it a few m nutes ago. And
we're -- we are opposed to a lot of it. But what it
mainly lacks is the protections that are in the docunent
that’s on your agenda for today.

So what do you want to do? How do you want to
proceed on this? | would suggest that you put this item
over to a future date when it can be rationally
considered. | nean, how can you make -- how can you make
regulations in this fashion? 1t’s beyond ne.

COW SSI ONER DOVBROWSKI :  Let ne address that
t hat was not presented as an anendnent to what was
circulated. It was an -- it was a docunent | had
drafted, which | believe | gave to Conmm ssioner Broad at
some, and the other comm ssioners earlier, internally
with ny thoughts.

Al so, let nme suggest that there have been
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di scussions this week between you and your
representatives and the hospitals that | think covered a
broad range of issues, all of which we are tal king about
t oday.

MR. RANKIN:  Yeah. The discussions we had, we
had di scussions totaling |less than four hours with
representatives of the hospital industry. And we didn't
even get through a conplete list of issues when they gave
up. That’s the discussions that were held.

COVM SSI ONER DOVBROWSKI : O her coment s?

MR. RANKIN:  Well, I -- 1 would |ike an answer
about the procedure. | nean, it just seens --

COWM SSI ONER DOVBROWSKI : | want to hear
comments on both proposals. | want to hear --

MR. RANKIN: At this particular tinme, you want
to put us in the position of responding to a proposal
t hat we got --

COW SSI ONER DOVBROWSKI : | don’t think there’'s
anything -- | don’'t think there’s anything in there that

we haven’'t discussed in general ternms over the last three

or four nonths, and what we’ve been |looking at. | don’t
think there’'s anything in there that way. | think you
are -- you can prepare -- you can respond to that. You

can advocate for the proposal Comm ssioner Broad
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proposed.

What | would hope to do, quite frankly, is to
conme to sone resolution today, because | do not want to
put the industry in a position of being two days before
their exenption expires when we finally adopt.

COW SSI ONER BROAD: M. Chairman, | just have
one question. | -- there are provisions in this that
actually seemto renove stuff that was in -- that we
al ready adopted in the interi mwage order, and nodifies
the interimwage order

Il -- 1 -- what makes me unconfortable about this
document is that -- | guess what | would |like to see is
sone kind of a side-by-side conparison of the two so that
you can catalogue all the differences and not all the
di fferences so that we would know what we were voting on.
That’s the problem here. W --

COW SSI ONER DOVBROWSKI ;@ I’ m sorry. Wi ch
docunment changes the interimwage order?

COW SSI ONER BROAD: Well, for exanple, just --
unl ess I’ m m ssing sonmething, we adopted a provision --
your docunent, your proposal -- we adopted a provision in
the interimwage order that said if you have someone in a
regul arly schedul ed alternative workweek and the enpl oyer

sinply sends them home early on that day, that they are
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paid tinme and a half for hours in excess of eight on that
day.
COW SSI ONER DOVBROWSKI : | don’t think it’s

been changed.

COW SSI ONER BROAD: Well -- | don’'t see it.

COW SSI ONER DOMBROWSKI @ It’'s (B). 1Isn’t that
(B)?

COWM SSI ONER BROAD:  No.

MR. HOLOBER: M. Chairman, can | make a
comment? |’'msorry.

COW SSI ONER BROAD: Oh, that’s right. No, it’s
t here.

COW SSI ONER DOVBROWSKI @ One second. One
second.

COW SSI ONER BROAD: Well, anyway -- you're
right. I’msorry. But that’s the -- | nean, | sort of
| ooked through it and m ssed it, but |I don’t know what is
in here. | don’t know whether we should have sone effort
to -- and we’ve got all day -- to produce sone kind of

si de-by-side thing.

VWhat |’ m concerned is, is we have to -- if --
let’s say -- there’s probably a lot in each of these that
are the same, and I -- | -- and there’s a lot -- and
there are things that are different. It’s putting them
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side by side. You have no idea what’'s the sane and
what’ s different and what the inport is of that, plus I
had a sort of a third proposal, by way of conmprom se,
that | had our executive director send to you al
yesterday. And so, the -- you know, that’s yet another
possibility.

And | think that it just seens |ike we ought to
-- to proceed in an orderly manner, we really should have
t hese things sort of lined up so that we know what we’'re
really dealing wth.

COWM SSI ONER DOVBROWSKI @ Ri char d?

MR. HOLOBER: Yeah, M. Chairman. Richard
Hol ober, with the California Nurses Association.

| think there really is a problemw th receiving
sonething this |late and, you know, there’s no tine to
review it and really scrutinize it. And, you know, |
know, whether it’s in the bargaining -- collective
bar gai ni ng process or in front of the Legislature, you
know, when sonmeone tries to do that -- and I'"mnot -- |'m
not sayi ng soneone’s trying to, you know, slip sonething
through -- it immediately sends up red flags. And, you
know, the first thing you ve got to do is say, “Wit,
let’s stop and let’s spend whatever reasonable tine is

necessary to really do a line-by-line review.”
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We did -- you know, ny organization did that
with Comm ssioner Broad s proposal. W’re here to -- you
know, prepared to comment on his proposal. [If -- if --
if there’s any consideration of doing sonething other
t han adopting or nodifying his proposal, | would caution
this Comm ssion from noving w thout, you know, the proper
diligent review that’s required.

COWM SSI ONER BROAD: M. Chairman, |et nme just
say this in defense of Chairman Donbrowski. Wat we had
hoped - -

COW SSI ONER DOVBROWSKI : | ndef ensi bl e.

COW SSI ONER BROAD: \What we had hoped was t hat
by putting |abor and the enployers together, that they
woul d, taking the docunment proposed, conme to sone
conprom se. And we waited and waited and waited. And
that -- until the tinme expired. And now, naybe that was
a -- a mstake in the sense that we were perhaps too
hopeful that such an outcome could occur. However, |
don’t think we should give the inmpression here that the
chair is intending to sort of pull a fast one, because |
don’t think he is.

And neverthel ess, the | ateness of these various
proposal s does raise, | think, a sort of question about

how we proceed in an orderly fashion,
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COW SSI ONER BOSCO:.  Could | ask a question of
our counsel? If we -- | believe that there always is a
monment of truth in passing any kind of |egislation or
regul ati ons, that you' Il never get to a point where
everybody has seen everything and everyone is agreed on
everything, and we could go on and on and on with this
| anguage. This is very technical, and | don’t think
we' Il ever get to the point where everyone understands,
to the extent they all want to, everything that is
presented or conmes before the Conmm ssion

But -- so ny inclination is to nove ahead and
vote on what this Commi ssion’s policy will be in these
general areas. However, what ny question is, if we were,
for instance, to vote on M. Donbrowski’s |anguage, would
we have the opportunity to anmend in a technical sense
this | anguage before the July 1st deadline?

MS. MOSLEY: There’s another hearing schedul ed
for -- oh, sorry -- there’s another hearing schedul ed for
June 30th, | believe.

COWM SSI ONER BOSCO  So if sone egregious
m st ake were made or if -- in other words, if we were to
pass this, and all the various parties go honme and | ook
it over, and their lawers |look it over, and find things

that, you know, in a technical sense, vary from perhaps
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what we’ ve already agreed to, we would still have one
ot her opportunity to remedy those matters.

MS. MOSLEY: Yes.

MR. RANKIN:. Well, let nme just --
COW SSI ONER BOSCO:. |’ m not saying that that’s
necessarily what we will do, but we would have the

opportunity.
MR. RANKIN: Well, our objections to the

Donbr owski proposal are very extrenely substantive. They

are not technical exenptions -- problenms with it. You
know, there are -- there are trenendous changes to what
he’s -- differences between what he’ s proposi ng and what

t he public has been | ooking at here for the |ast nonth.

Let me just go over the basic -- where we're
comng fromon this.

The Legi sl ature passed AB 60 | ast year. And
there -- in passing it, they adopted very strong | anguage
about their view of the 8-hour day as a basic protection
for California working people. They also allowed you to
| ook one nore time at the 12-hour day in the healthcare
i ndustry and deci de whether or not it should be
continued, whether or not it should be changed, nore --
t here should be nore Ilimts put onit. And our position

is that, given the Legislature s strong position in favor
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of the 8-hour day, when you | ook at doi ng sonething other
than the 8-hour day, you' d better look at it very
careful ly.

Now, we’'re willing in this one industry, after
| ong del i beration anongst ourselves, to go for a 12-hour
day. And for that, we expect a no mandatory overtinme
provi si on, we expect very strict and fair election
procedures, we expect that these fol ks are not going to
be required to work long tinmes in -- we expect at | east
two consecutive days off for these fol ks, and sone ot her
restrictions on the use of the 12-hour day. That’'s where
we are comng fromon this issue.

So the differences between the proposal that was
in your agenda today, which basically reflect our views,
not entirely on everything, but we could go with that,
and what we got at 10:25 this norning are huge. They're
substantive differences. They are not technical
di fferences.

What you -- what you -- what we got this norning
does have sonething on no mandatory overtinme. It
contains an -- a clause that nakes the whole thing
meani ngl ess, for instance. It -- it does not at all
restrict -- and you’'ve had testinony here for many

meeti ngs about parts of the healthcare industry that my
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deserve a 12-hour day with restrictions. But then, what
you' re proposing here is to give it to everyone under the
sun, | aboratories, dispensaries, doctors’ offices,
dentists’ offices, patient honmes. You never got
testinony on that stuff.

COWM SSI ONER DOVBROWSKI :  We could cite the
correspondence.

MS. CANFI ELD: d enda Canfield, SEIU.

| would echo M. Rankin’s comments. W were
handed this docunent about fifteen m nutes ago. And we
cane today, having net with the industry for about four
hours. We requested to neet with them agai n yesterday,
and we were inforned that they needed yesterday to
prepare for today. So, in a sense, we have had a very
short tine even to neet with the industry over many of
these issues. Many of the -- many of the issues in M.
Donbr owski’ s proposal are very substantially different
than M. Broad’s. And we would -- we canme today prepared
to address M. Broad' s proposal. And we woul d request
that these proposals be formatted in a way that could be
-- that they could be adequately reviewed and conpared.

MR. HOLOBER: Could | comrent on sone of the
substance -- Richard Hol ober again -- with the

understanding that | really haven't been able to digest
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this, so |l think, with sone nore time, |1’'d be able to,
you know, give a better response to this? Let nme just
address a few of the issues, because | don’t know where
you -- where you're going to go today as a Comm ssion, so
| think at | east you want to understand our position.

And, you know, we have stated in witing the
position of CNA regarding overtine, and our position is
very clear, which is that nurses know best when they have
reached the point that they can no | onger perform at the
quality of care that they are required to give to their
patients and that their |icenses require.

We have a -- we have nurses caring for nore and
more patients in California. W have, in fact, the
second worst ratio of staffing of nurses to patients in
t he nation, which nmeans that nurses are being pushed
harder and harder. The work they do is extrenely
stressful, both physically and nentally, because they are
i nvol ved in maki ng deci sions and adm ni stering care to a
nunber of patients. This requires a |ot of judgnment.

And at the end of a shift, if a nurse feels that she,
either for a reason of exhaustion or nental fatigue, or
because of another personal comm tnent, cannot work
overtinme, that that nurse should have the right to say

no.
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Now, what’s in -- and that would apply to anyone
on any shift of any |ength, whether they’ ve agreed to an
8-hour or 10- or 12-.

What Comm ssioner Broad s proposal appears to us
to be is an attenpt at a conprom se. There’'s no other
industry in California that is regulated that allows for
| onger than a 10- hour day w thout overtine pay, with one
exception, and that is the mning industry. And, in
fact, in that industry, if you have a 12-hour day, you
are literally legally prohibited fromworking | onger than
12 hours. That's it, 12 hours, period.

There’s no other industry that allows you to go
12 hours without overtine. So the healthcare industry is
getting sonething here that is unique.

And it’s about nopbney. \When nurses work 8-hour
shifts, part of what they’ re doing on their job is either
giving or receiving a report fromthe other shift. So,
in an 8-hour day, you' re going to spend a half hour,
typically, receiving a report and a half hour giving a
report to the next shift. Okay. The math on this is
very sinple: three shifts a day, one hour of each
nurse’s time giving report, the hospital is paying for
t hree hours of reporting tinme. |If you have two shifts a

day of 12 hours, there are two hours spent. That neans
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t hat the hospital has saved the equival ent of one hour of
pay during which time a nurse would be reporting rather

t han doing other duties. That’'s roughly 4 percent of a
payrol|l cost savings to that hospital. | nmean, that’s
what this really is all about. And that’s why the
hospitals are so interested in having the 12-hour day.

Now, we accept that in California, you know, the
12- hour day has beconme part of the | andscape in
hospitals. And we are okay with the proposal that would
allow for a 12-hour day, with an election, with a secret
ball ot, with sonme safeguards. And AB 60 did clearly
direct the Industrial Welfare Comm ssion to devel op
saf eguards to assure that these elections are conducted
fairly.

Conmm ssi oner Broad’'s proposal does address
establishing some safeguards, |ike having neutral parties
conduct elections, and so forth, which we think are
proper. But the other thing that is enbodied in his
proposal, | think, is the recognition that, in effect, if
the hospital is getting sonething that no other industry
is getting, and they are asking a nurse or another
enpl oyee to vote for a 12-hour day, that that enployee
shoul d at | east know that when they’ re signing up for

that deal, that when they're voting for that deal which
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is a highly unusual work arrangenent in the State of
California, that at |east when that shift ends, they can
say, “l’ve had enough, | don’t feel that | can continue
to performat the peak level required to deliver safe
care to ny patients, and I don’t want to work any | onger,
and | should have the right to not work any | onger.”

This is such a huge issue for our organi zation
that this has been a major demand at the bargaining table
in our current round of negotiations. And we have, in
t he past year, negotiated contracts covering about 5,500
nurses in California in fifteen hospitals that banned
mandat ory overtime. And | spoke yesterday to the
director of our Acute Care Division who negotiated these
contracts, and | asked him *“Have we had any conplaints
from hospital managenent in any of these fifteen
hospitals where there is a strict prohibition on
mandat ory overtinme?” And he told ne that they have not
had one conpl ai nt.

These -- these contracts have been in place, on
average, about eight to ten nonths. So, during that
time, there’'s been, you know, an opportunity to observe
and | earn whether or not this is a problemfor a
hospital. It is not a problemfor a hospital. W have -

- you know, we would know. We would be getting

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

78

conplaints if this was an issue.

What this does, in fact, is make an enpl oyer do
a better job of managing. It neans that they have to
staff properly, they have to plan properly, they have to
have contingency plans, so that they are doing their job
to nmake sure they have proper coverage.

VWhat | saw in both -- | don’t knowif it’'s
Comm ssi oner Donbrowksi’'s proposal or the hospital
i ndustry proposal, but basically, what | see in that
proposal is an enornmous | oophole that says any nurse --
chief nursing officer or other executive can nake a
declaration in that hospital that there' s sonme speci al
condition there that allows themto require people to
work overtime. Now, our contracts do have | anguage t hat
allow for an exenption if there’'s a state of energency
decl ared by state or federal or county officials. That
means there’s a healthcare crisis in that community. And
under those conditions, we would agree that a nurse could
be required to work overtine, because they have a
responsibility to patients.

Qur contracts also state that before calling
soneone in or requiring somebody to continue to work even
in that energency, the hospital has to exhaust other

efforts, such as recruiting volunteer enployees to work
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overtinme, calling enployees who are off duty to see if

t hey would volunteer to cone in, using registries and so
forth. There are |lots of other ways you can staff in an
enmergency. But if they’ve exhausted those options, then,
as a last resort, we would agree, in a genuine energency
recogni zed by some authority other than the boss, that
mandat ory overtinme, you know, would be a reasonabl e thing
to expect of soneone.

So, we have -- you know, this is a very ngjor
issue. There was a strike last -- settled l[ast nmonth in
-- last week in Massachusetts, the first nursing strike
in fourteen years in the State of Massachusetts, and
t here was one issue on the table, mandatory overti ne.

And the -- and the nurses there who do work a 12-hour
shift won a severe restriction. | think, under their
agreenent, the enployer can, on four occasions during the
year, say, because of sonme unpredictable circunstance in
that hospital, they can require someone to work overti ne.
But it is a very, very severe limtation on their right
to otherw se have people work overti ne.

So, this |language is nmuch, nuch too perm ssive
in ternms of allowing a hospital adm nistrator to just,
you know, nmake a declaration and, in effect, waive

workers’ rights to be able to refuse overtine.
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You know, | -- a couple other issues that could
be real problens here, the definition here appears to be
very, very broad in terns of who’s in the healthcare
i ndustry. It appears to go way beyond what was in the
ol d wage orders, clearly goes way beyond what we had
heard was al ways the issue for the hospitals, which was
continuity of care.

Now, we don’t think that that’s really what this
is about for the hospitals, that it’'s really about noney,
but if we' re tal king about continuity of care, then we
should restrict this to those enployees who are direct
patient caregivers. This is way, way beyond. 1It’'s
pretty clear to nme that this is about saving noney,
because when people work |onger hours w thout overtinme,

t he boss saves noney.

You know, the other issue that | knowis
addressed in the hospitals’ -- let me ask you -- is the
hospital s’ proposal in front of you, or is that not on
the table? Because they had other stuff in there which |
t hi nk goes back to the old '93 wage orders, which is
clearly unl awful under AB 60.

COWM SSI ONER DOVBROWSKI :  What we’'re -- what
we’'re |looking at is the docunent | believe you have which

has my name on the top --
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MR. HOLOBER: Okay.

COW SSI ONER DOVBROWSKI @ -- with the underlined
proposed anendnents that |’ ve already agreed | would
i ncor porate.

MR. HOLOBER: COkay. And | didn't see --

COW SSI ONER DOVBROWSKI @ And Barry’s proposal

MR. HOLOBER: | didn’t see in here the kind of
peculiar definition of “primarily engaged in” that | saw
in the hospitals’ proposal, so | assune it’s not in
there. Okay. Thank you.

So, you know, those are a couple of key issues.
| think there’s another issue on the table which -- AB 60
stated that if you re working a 10-hour day under a
secret ballot vote that occurred before, you know, 1998,
t hat those were grandfathered. AB 60 also said that if
you're in the hospital industry and if you' re working a
12- hour day under a pre-1998 secret ball ot election, that
t hose were grandfathered until July 1st of 2000. The
grandf at heri ng should end on July 1st of 2000. The | aw
is very clear on that. They have the opportunity to
revote people. These are always enployer-initiated
vot es.

Thank you.

MS. GATES: M nane is Patricia Gates, and I’ m
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with the |aw offices of Van Bourg, Wi nberg, Roger, and
Rosenf el d.

And |like the others sitting here at the table
today, | received Chai rman Donmbr owski’s proposal about
m dway t hrough --

COW SSI ONER DOVBROWSKI : Excuse me. Can | make
a -- | just want to make a point of order, because it’'s -
- | don't want to keep hearing -- repeating, so let ne
just cut through sonething here.

If you take ny proposal in front of you and you
take the first page, all of these itens are in the
i nteri mwage order

If you go to Page 2, Item (F) is in the interim
wage order, Item (G is based on the statute, Item (H) is
in the interimwage order, and Item (H)(5) is in the
statute.

If you go to Page 3, we have -- the definitiona
is sinply a disagreenent -- | nean, that’s -- Barry has
his definition proposal and m ne has ny definition
pr oposal

Iltem (1) is in AB 60. Item(J) in mne is, |
believe, simlar to Barry’s.

MR. RANKIN: Vhich (J)? You have two (J)’s.

COWM SSI ONER DOVBROWSKI :  The top (J) is Barry’s
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and the bottom (J) is nmy counterproposal.

I[tem (K), | believe, is fromBarry' s, top (K).
And the bottom (K) is ny counterproposal.

El ecti on procedures, these are all the existing
wage orders, (A), (B), (©, (D. And (E) is fromthe
interimwage order. (D) is fromthe existing orders.

Adm ni strative -- the section on the
adm ni strative is sinply the | anguage fromthe interim
and the current statute.

And the neal periods -- neal periods, that --
that’s going to have to conme out, actually. Yeah, we’'ll
amend that. W’ Il anend that one out.

Meal periods is fromthe existing wage orders.
So just -- | knowthat’'s a lot to throw at you, but I'm

just trying to put a conparison in place for you.

MS. GATES: No, | -- | -- Conmm ssioner
Donbrowski, | appreciate you explaining the docunent, but
what my concern is, is that we -- we heard fromthe

heal t hcare i ndustry, but one of the concerns | have is --
| work at a law office that represents nore than two
mllion workers statew de -- and when presented with
sonething that -- that’s new, | really have a duty to
themto read it side by side with existing law and with

AB 60.
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VWhat | -- what | feel concerned about is that,

while we’ve had |ots of testinmony fromthe hospital

i ndustry, if you |l ook at Page 4 of -- of your proposal,
and | think that if | |ooked at the Broad proposal, |
mght find that it’'s the sanme, but | -- but | don't have
time to do that right now 1'd like nmore time to do

t hat .

But what |’ m concerned about is that this
proposal wll affect all workers in the state, because
we’'re actually making these anendnents to every single
wage order, as | understand it. W’re not just making
t hese amendnments to Wage Orders 4 and 5. Is that
correct?

When we’ re undertaking sonmething this serious,

we're affecting the rights of mllions of workers in this
state. It’s too -- | think it’s just too rushed of -- of
an effort here, and | think we need sone -- just sone

time to read these side by side.

| noticed, just at first blush, that one of the
differences -- and again, these may be differences that
can be expl ai ned, but the Donbrowski proposal adds

adm ni strative, executive, and professional enployee

exenption at Page 5 -- and the pages aren’'t nunbered, but
|’ ve nunmbered themwith nmy pen -- and in “Meal Period,”
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at Page 6, that weren’'t part of the -- of the proposals
contained in the noticed docunent and the one that we had

an opportunity to review in detail.

| feel, at this stage, | would -- | could not
testify on the new docunent. | was prepared to testify
on the -- the Broad proposals that were part of the

noti ced docunent that went out to the public one nonth
ago. But |
-- | do not feel prepared at this tinme, at this nmonment,
to testify as to the new proposal that | received just a
few m nut es ago.

MS. CANFI ELD: d enda Canfield, SEIU. | would
li ke to echo those coments.

In the brief period that I had to review M.
Donbr owski’s proposal, | have quickly noted that there’s
not even a guaranteed neal period in here for a person
who' s working 12-hour shifts and who may be working up to
-- who knows how many hours? |If there’s no mandatory
overtinme, how many hours could a person be potentially
wor king? On Page 6, | don't see -- and | have -- and |
admt, | quickly reviewed this in the last few m nutes --
| don’t see any guaranteed neal break for a person
wor ki ng that nunber of hours.

We represent many, many nurses, and | talk to
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many, many heal thcare workers across this state who tell
me that they’'re working long, long hours w thout neal
periods, w thout even -- w thout any type of break. And
i n asking people -- you're asking people to give up
overtinme, but this also asks themto give up a neal
peri od.

The other issue that | would Ilike to address in
M. Broad's proposal, and the reason that we support it,
is because it hel ps protect healthcare workers in
elections. As a registered nurse and an instructor for
ot her nurses and ot her healthcare workers around the
state, | have many opportunities to talk to healthcare
wor kers, organized and unorgani zed workers, who tell ne
that they are basically given a docunent to sign and
instructed that they can either volunteer to work 12-hour
shifts without overtinme or they can seek other

enpl oynent. And | have too many healthcare workers give

me this -- the sane story to -- to conpletely disregard
it.

Adm ttedly, that does seem -- that does seem
kind of extrenme, but | have had this -- this reported to
me many, many times. And so, | think that protections in

el ections for healthcare workers and oversi ght of a

neutral third party is absolutely essential. And I think
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t hat any enpl oyer who wants to ask healthcare workers to
give up overtinme after 8 hours should be willing to
expend the extra energy to find a neutral third party.

And | know, as we nmet with the industry in the
| ast coupl e days, even with the industry we explored many
ways to develop a broad list of criteria that coul d be
used for neutral third parties to make themreadily
avai l abl e to oversee these el ections.

But | think this is an absolutely critical part
of M. Broad's proposal and certainly, |I don't see, in
the short tinme that |1’ve had to reviewit, | do not see
in M. Donmbrowski’s.

COW SSI ONER BROAD: Well, let me make this
comment to the chair

Whil e he’s gone through things that conpare his
proposal to the interimwage order and to sone portions
of the proposal that were noticed, there’'s a whole bunch
of things that were in the -- ny proposal that sinply are
not present.

For exanple --

COW SSI ONER DOVBROWSKI @ Oh, | wunderstand.

COW SSI ONER BROAD: Right. But -- but, | nean,
| think it’s worth discussing those.

You know, for exanple, my proposal suggests that

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

88

an enpl oyee who does work overtinme that’s on a 12-hour
shift be entitled to 8 consecutive hours off duty in that
day to prevent an enployer fromrequiring soneone to work
48 hours in a row without any rest, which I think is --
woul d be extraordinarily bad, and to which | don’t think
the enpl oyers particularly objected.

And there are a nunber of provisions that deal
specifically with these 12-hour shifts, for exanple, the
requi renent that there be not |ess than one off-duty neal
period for a person working on a 12-hour shift. Sonmeone
wor ki ng 12 hours should be guaranteed time to eat during
the day. And | don’t know that any -- the enployers have
objected to that.

So, | think that we should debate this matter
very fully so that we really understand not only what is
present in the chairman’s proposal, but what is absent as
wel |, because | think there are many issues in there that
| do not believe are matters of significant controversy
at all.

COW SSI ONER BOSCO: well, M. Chairman, | --
don’t disagree at all with Conm ssioner Broad, and I
t hought that was what we were going to do today. | nean,
| think it’s good to have nore testinony, but it should

be really limted to very -- to the technical aspects of
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this |l anguage. And then, we as a Comm ssion can go over,
par agraph by paragraph, what we intend to vote on. And
Conmm ssi oner Broad can raise any of these issues. And I,
for one, have sonme | anguage changes that |’ve been noting
all the way along. But at sone point, we have to cone
back to the Comm ssion and -- and vote on these things.

| mean, | -- with all due respect, | understand
t hat peopl e have clients and others that nmay not have
read every word of this or understand different aspects
of it, but at sonme point, this Comm ssion has to bite the
bull et and go through it and vote -- vote on it.

We cannot neet during the week together --
that’'s part of the problem here, you know -- to hamer
out these things ourselves. So we have to do it in
meetings like this. And |I’d just suggest that we go
ahead and do it.

MS. BAYER: 1'd like to speak, if I can. Debbie
Bayer. |I'ma nurse at -- registered nurse and I'm a
secretary of the California Nurses Associ ation.

There are -- there are way nore than technical
di fferences.

The provision for no mandatory overtime in M.
Donbr owski’s proposal really says no nmandatory overtine

unl ess the enployer wants to do it because he feels he
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needs to. And that’'s ridiculous. | nean, | don’t want
to be disrespectful, but, you know, unless they feel |ike
their overall operational status and staffing neans that
t hey have to, and so they always feel that it means that
t hey have to. This is a huge issue for nurses.

And what | originally came here to do was to
speak to M. Broad' s proposal, which | thought failed, in
two respects, to give enough. One was mandatory overtime
is unsafe after any shift, after 8 hours or after 12
hours. We work -- we work different shifts. You m ght
have a nurse who cones at 3:00 p.m expecting to work
till 11:30, and that’s an 8-hour shift. But she m ght
have been up at six o’clock in the norning with her
children and spent a day of work at home before she took
her kid to daycare and then cane to work. W’ re talking
-- you have no idea -- an enployer has no idea, when they
tell sonmebody that they have to stay an additional 8
hours or nmore, how |long they’ ve been up and what they're
capable of. Only the worker knows what they’'re capable
of .

And in an industry where people’s lives are
dependi ng on your ability to think, this is a wong thing
to do. And also, it’s an abuse of, really, the

enpl oyees’ rights, any workers’ rights, to be told -- if
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|, at this point, |ocked the doors and didn't |et people
| eave here for 16 hours, | would be arrested for

ki dnappi ng. And yet sonehow we think it’s okay for an
enpl oyer to treat a worker that way, just because that
worker is in his enploy. W are not serfs; this is not a
feudal system We voluntarily agree to work certain
shifts. If I don't show up at that shift, | can be
termnated. | don’'t see why | owe ny enployer nore than
what we contracted between each other to work.

Now, this does not nean that nurses don't
al ready work hundreds of hours of voluntary overtime. In
1998, we put in an information request in our hospital to
see how nmuch overtinme we were working, and at Children’s
Hospital, Oakland, where I work, we were collectively --
the registered nurses in ny hospital -- in one year
wor ked 20, 800 hours of overtine. Mst of that was
voluntary. We put in lots of voluntary overtine.

Mandat ory overtinme only occurs when everybody is
so burned out by working voluntary overtine that they can
no | onger continue. And it is not a rare occasion, as a
hospital. | heard -- | heard M. Luevano say severa
times, at this neeting and at previous neetings, that
there’s maybe a few bad apples and it hardly happens. |

think you' d be hard-pressed to find a hospital in this
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state where mandatory overtine is not a big problem

So, | would say that instead of M. Donbrowski’s
| anguage -- and we could even inprove on M. Broad’'s
| anguage, although |I really appreciate the effort he made
-- Iis to say that no healthcare worker has to be ordered

-- should be ordered to say, unless there is an

emergency. An energency is an unexpected disaster, in
the -- in the sense of fire and earthquake. And we al so
are willing to say if there’'s, you know, a patient

codi ng, we don’t ever wal k out on our patients in those
si tuations.

Ckay. And then the other thing | would like to
say -- speak to, is that if we have an election and we go
to 12-hour shifts, | would put in a plea that no worker
who is unable to transfer to a 12-hour shift lose his
job. It doesn't seemright to be basically, because of
your age, your health status, or because of maybe famly
commtnments, to |lose your job, because the 12-hour shift
is just that, it’s an alternative work shift. The 8-hour
day is and should remain the standard. |f you cannot
adapt, for whatever reason in your life, you can’t adapt
to working 12 hours, you shouldn’t be forced with giving
up your j ob.

And | think that nore than just “the enpl oyer
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shall make reasonabl e accommodation,” a stronger
protection for a worker would be to say a worker whose --
the rest of his shift goes to 12-hour shifts, still has a
right to work an 8-hour shift. And this is not such a
hard thing to do.
| -- when people found out in nmy union that |
was com ng here to speak, and it was just a couple days
ago, | was faxed 134 names on a petition froma couple
di fferent hospitals saying:
“Mandatory overtime causes a decrease in

critical thinking, leads to significant

medi cation errors, transcription errors, and a

decrease in judgnment. Mandatory overtine

affects norale and patient outcomes. The nurses

|isted bel ow have experienced and w tnessed

m st akes made because enpl oyers mandated the

nurse to work additional hours. The RN s and

NP s” - -
-- and this is at Kaiser Hospitals --

“ -- wuld like to see | aws that protect not

only the patient, but nurses also.”

So, I want to submt this. | want to submt a
letter with ny -- it's really just two sinple provisions:
one, that no mandatory overtinme at all, and two, that
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workers do not |ose their job if they can’t adapt to a
12- hour schedule. And it’'s signed by three of the
officers of the California Nurses Association.

And also, this is just sone brief testinony by
nurses about the effects of mandatory overtine that was
given at ny hospital. And | just want to hand that in.

MR. RANKIN: M. Chairman, | have a suggestion
that m ght nmove things along, and that is that the group
here go through, point by point, as M. Bosco suggested,
the proposal that was -- is before us today officially,

t he so-called Broad proposal, and basically give us our
rational e

-- give you our rationale for each of those points that
are covered in that proposal. And I just think that

m ght expedite things, and you m ght get a better
under st andi ng of why we are convinced that we need a
proposal of this sort -- and we even have -- you know, we
-- this -- so you know, this proposal represents a

di fferent proposal fromthe one that we gave to you a
coupl e nonths ago. There are anmendnents to that, to the
proposal we gave you. This is not a reflection of our
proposal. It is Conmm ssioner Broad s proposal, and as --

COW SSI ONER DOVMBROWSKI :  Tom | agree, if it

would -- it’s your tinme, and how you want to do it --
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MR. RANKI N:  Fi ne.

COWM SSI ONER DOVBROWSKI :  -- but let me -- let
me clarify sonething, because you' re going fromthe
proposal that was sent out with the notice, correct?

MR. RANKI N: Ri ght.

COW SSI ONER DOVBROWSKI :  Okay. Thank you

MR. RANKI N: So, wi thout necessarily spending a
| ot of time on each section, (A sinply sets out the
ability of the enployer to -- to, through the el ection
procedure, institute 12-hour workdays. And I don’'t know
t hat anyone has any problenms with that. Once that -- but
what fol | ows
-- we consider that a mmjor concession, and what follows
has to be taken in that |ight.

(B), again, talks about the ability of the
enpl oyer, with a two-thirds vote, to institute three 12-
hour days, regularly schedul ed workweek, within a 36-hour
wor kweek.

And then we go through (1) -- (1) defines who is
eligible for this 12-hour day. And as you will note,
this is a very different proposal fromthe proposal of
the chair, in terns of coverage. | know that this has
been subject to discussion between a couple of you, at

| east, and that sone ot her | anguage was proposed which
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woul d broaden this somewhat to cover a |icensed 24-hour
heal t hcare facility or licensed dialysis clinic, and we
coul d accept that -- that change in the Broad proposal.

Number (2) sinply says that if you work nore
t han 36 hours a workweek, you get time and a half, if
you're on 12-hour days. And | believe the Donmbrowski
proposal only gives you overtinme after 40 hours a week.
| can’t be held to all this, because | haven't really had
time to scrutinize it that closely.

Nurmber (3), which we thought was a good part of
a trade-off for a 12-hour day, guarantees that enployees
who work 12-hour days would be getting paid -- would not
be getting paid |l ess than they were getting paid for the
40- hour week. In other words, it’'s a 36-for-40 proposal.
In the discussions between the chair and M. Broad, this
was proposed to be elimnated, which would be a nmgjor
concessi on on our part.

Number (4) says that if you are assigned to work
12-hour shifts, you cannot be required to work nore than
12 hours in a 24-hour period, or nore than 40 hours in a
wor kweek. | believe that was m ssing from M.

Dombr owski ' s proposal
COW SSI ONER DOVBROWSKI :  That's there.

MR. RANKIN: No? That’'s there? Ckay.
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Nunber (5), if you're assigned to work a 12-hour
shift, you may voluntarily work an additional 4 hours of
overtinme in the same 24-hour period, provided that you
are entitled to a break of at |east 8 consecutive hours
off within a 24-hour period. And we had testinony here
this norning that this is viewed as essential to being
able to provide proper patient care. You don’t want
peopl e working wi thout at |east consecutive -- 8
consecutive hours off-duty.

COW SSI ONER BOSCO:  Could I interrupt a second?

Then, M. Chairman, is that addressed at all in
your draft, this -- so l'mtrying to nake note of where
we're different and where we’'re the sane so we can go
back to some of these things.

MR. RANKIN: That is not addressed in that
draft, as far as | know. It was, in terms of the -- the
di scussi ons between two of the comm ssioners, was left in
t he proposal.

COWM SSI ONER DOVBROWSKI @ Yeah. | don’t think
it’s in here.

COW SSI ONER BROAD: Yeah. M. Chairman, | -- |
bel i eve neither Paragraph (5) nor (6) were addressed in
M. Donbrowski’s proposal.

COW SSI ONER BOSCO: | wonder if --
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MR. RANKIN: (6) -- (6) --

COWM SSI ONER DOVBROWSBKI :  (6) is addressed as ny
meal period | anguage.

MR. RANKIN: (6) deals with the neal period
i ssue that one of the fol ks on the panel just went into.
It guarantees the second neal period and allows it to be
taken as an on-duty nmeal period, by nutual consent.

Number (7) deals with a situation where
enpl oyers have reduced hourly wage rates between the tine
the bill was passed and January 1st, 2000, having to
restore the base rate of pay.

COW SSI ONER BOSCO:  And that is included in the
chairman’s draft? |Is it?

MR. RANKIN:  Well, now we understand how
difficult this is?

COWVM SSI ONER BOSCO: VWhere is it?

COW SSI ONER DOMBROWSKI @ It’s --
COWM SSI ONER BROAD: | believe --
COW SSI ONER DOVBROWSKI :  It’s in Clause (K)
COW SSI ONER BROAD: -- it’'s in Clause (K)

COW SSI ONER BOSCO.  See, | think a nunber of
these we can really go over quickly, because they' re
al ready i ncl uded.

MR. RANKIN: They may be included, but in sone
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you have to be cogni zant of that possibility.

COW SSI ONER BOSCO. Are you saying that an
occasi onal change in | anguage can cause |ots of trouble
| ater on?

MR. RANKIN: Yes, | am

COW SSI ONER BOSCO:  Ckay.

COWM SSI ONER BROAD: Not for us. W’ ve been
confirmed.

(Laughter)

COW SSI ONER BOSCO:  Are we to be commended on
that or synpathized with?

COW SSI ONER BROAD: Not reappoi nted

MR. RANKIN: (C) defines a regularly schedul ed

wor kweek.
(D) --
COW SSI ONER BOSCO:  |s that the sane?
MR. RANKIN: -- whether or not that is in --
COW SSI ONER DOVBROWSKI : | have a different -
COW SSI ONER BOSCO:  The proposal we got this
nor ni ng.

COW SSI ONER BROAD: No, that -- that -- the
difference there is that this says the I ength of the

shift and the days of work are predesignated, as opposed
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to the nunber of days of work.

COWM SSI ONER DOVBROWSKI :  Ri ght .

COW SSI ONER BROAD: So this is the question
that -- that the nmenu of options should include the days.
They vote on and adhere to a regul ar schedul e that nanes
t he days.

COW SSI ONER BOSCO:  Ckay.

MR. RANKIN: Yeah, this is a basic issue here.
Whet her or not a regularly schedul ed wor kweek neans t hat
an enployee is going to know that he or she is going to
wor k on a Monday, Wednesday, and Friday as a regul ar
schedule for a certain period of time, or whether or not
his or her schedule can be shifted totally at the
di scretion of the enployer so that one week, he may be
wor ki ng Monday, Wednesday, and Friday, then the next
week, Monday, Tuesday, Wednesday, the next week Thursday,
Fri day, Saturday.

COW SSI ONER BOSCO:  But you have no objection,
| assunme, to -- if the enployee initiates wanting to
change this, that --

MR. RANKIN: No. No. And | think that was
provi ded for --

COW SSI ONER BROAD: That’s in Section (F).

MR. RANKIN: -- here in (F), in (F).
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COW SSI ONER DOVBROWSKI @ Okay.

MR. RANKI N: O herwise, | don't see that a

regul ar schedul e neans nmuch, if all it means is you're
going to -- all you know is you' re going to work any
t hree out of seven days a week. | wouldn’'t consider that

to fall within the dictionary definition of “regular,”
that’'s for sure.

Ckay. We just went through -- go back to (D).
It talks -- basically is |language fromthe statute --
tal ks about the menu of options and so forth. | don’t
believe that’s in the Donbrowski proposal.

(E) we just tal ked about, allow ng the enpl oyee
to shift days.

(F) also allows for a -- oh, no -- (E) -- I'm
sorry, (E). (F) was -- (F) was what allows the shift --
(E) is an inportant one.

What (E) does is say that any wor kweek,
al ternative workweek, that’'s adopted has to provide for
at | east two consecutive days off within a workweek and
will provide for at |east four hours of work in any
wor kday.

COWM SSI ONER BROAD: M. Chair, 1'd just like to
comment on that. That is actually the existing | anguage

in Order 1, the manufacturing wage order, which happens
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to be the one wage order where, in the one tine in the
hi story of the Comm ssion, as | understand it, where the
| abor and enpl oyer representatives agreed on sonething.
And | happen to have been there at that time, which just
shows ny persuasive powers.

(Laughter)

COW SSI ONER BROAD: Anyway, so that is not
wi t hout precedent, although, by way of conprom se, |
would be willing to have it be two days off, so that we

just don’t have a situation where, you know, you're --

you have an alternative -- a schedul e where you never get
a day off.

And the “not less than four hours,” | think, is
i mportant because the other -- the other -- | think it’s

i nappropriate to have an alternative wor kweek schedul e
that switches. You know, sonebody could conme to work one
hour for the day. | don't think it’s very likely.
There’ s already provisions in the wage orders that -- for
show-up tine, that if you cone to work and the workday is
| ess than four hours, you re paid additional hours. So |
think it kind of makes it consistent with that.

MR. RANKIN:. Ckay. (F) we tal ked about, the
substi tution.

(G, this deals with a situation where an
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enpl oyee is comng in to work the regularly scheduled 12
hours and is suddenly told to go home. It says that if
they work nore than 8 hours in that day, they get tine

and a half for the hours over 8 hours and they get double

time for over 12 hours, which -- so -- and | don’t know
that that appears -- | don’t think that appears in the
Donbr owski proposal either. |It’s a protection against

enpl oyers sendi ng people honme and costing them pay.

(H, “An enployer shall not reduce an enpl oyee’s
regular rate of hourly pay as a result” -- | think that’s
in the statute.

(I') deals with the reasonabl e accommmopdati on
issue. We've heard from sone on the panel that they
don’'t even think that this is strong enough, that
enpl oyees should be guaranteed the right to work 8-hour
days if the unit votes for a 12-hour day.

(J) sinply protects against pyramding. | think
everyone woul d agree on that.

(K) deals with the situation of an enpl oyee who
was voluntarily working an alternative workweek. | think
that’s in the statute, as | recall.

And so, that deals -- that’s the end of that.

Then we go on to election procedures. And the

(A) says that you can only have an el ection once a year.
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So, if an enployer calls an election and the 12-hour-day
proposal is voted down, they cannot have another el ection
for at | east twelve nonths.

COW SSI ONER BROAD: And 1'd like to add there
that that -- it was in the wage orders from 1976 onward.
It was to prevent an election a week. You know, once you
have an election, you -- it really becones sort of unfair
for the enployer to conme back and say, “Well, we’re going
to have an election every week until this thing passes,”
or for enployees, for exanple, to have an election to
repeal it every week until -- so, it -- you know, once a
year, | think, is enough.

MR. RANKI N: Provides stability.

(B) sinmply says secret ballot election. That's
in the statute.

(C) defines a work unit, and it basically takes
fromthe wage orders a |l arge share of the | anguage and
adds the concept of sharing a community of interest
concerning the conditions of enploynment. And we feel
that it’s very inportant that that |anguage be in there
so that these units that vote are actually neani ngful,
and not just a congl oneration of folKks.

COW SSI ONER DOMBROWSKI : Just to interject,

t hough, Tom not to -- excuse me, but |I’mnot going to
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keep goi ng back to which ones of those are in ny order
but a nunmber of those are in nmy order.

MR. RANKIN: Well, the community of interest in
not in your proposal. So | think you just lifted the
| anguage pretty nuch straight fromthe old wage orders.

(D) requires the enployer to give enployees 14
days’ notice before an election, with witten di scl osure
about where and when the election is going to take place
and the effects of the shifts on wages, hours, and
benefits of the enployee; the rights of the enployee to
repeal; and that a neutral party be selected to conduct
the el ection, pursuant to subsection (G ; and the right
of the enpl oyees to request a review of the Labor
Comm ssi oner of the appropriateness of a designated work
unit.

VWhat we have here -- what we have had, and it’s
been a problem for us for years in the wage orders, is a
situation where the election is called by the enployer,
t he enpl oyer determ nes who votes, the enployer
distributes the ballots, the enployer counts the ball ots.

Now, M. Bosco, | don’t think you would want to
run for office under the circunstances where your
opponents had control of the election. And that’s

exactly the situation we’'ve had with el ections up until
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this point. And it is crucial at this tinme in history --

COW SSI ONER BROAD: They sure tried.

(Laughter)

COWM SSI ONER BOSCO:.  Well, 1 was just going to
say, that did happen a couple tines.

MR. RANKIN: Well, you had -- you had sone
recourse. And that’s why we put the Labor Conm ssi oner
in here.

We put the Labor Comm ssioner in so, if there
are questions that enployees feel that a unit has been
gerrymandered to just win the election, make sure they
got the votes for the 12-hour day, that can be revi ewed
by the Labor Comm ssioner. There has to be a renedy.
There is currently no renedy.

COW SSI ONER BOSCO: M. Chairman, could | ask a
gquestion here?

| think I -- | agree with you on that, but there
was sone testinony, “But what about these five- or six-
person units all over the place, you couldn’t -- you
don’t mean that they have to have sonebody come up from
Sacranento, do you?” | nean, maybe we could make a
di stinction between the larger units and these little
nmom and- pop pl aces.

COWM SSI ONER BROAD: Well, what | had proposed -
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- because |I think that there is -- with all due respect
for M. Rankin, with whom | agree much of the tine, in
retrospect, in looking at that, | think that these are,
after all, elections having to do with shifts. And in
certain circunmstances, | think the testinony of M. Mddy
may be quite correct. And therefore, | had suggested, by
way of conprom se, that rather than there be a neutral
party in every instance, that upon a conplaint and an
i nvestigation by the Labor Comm ssioner, the Labor
Comm ssi oner m ght, by way of renmedy, appoint a neutral
party.

| think that that woul d answer the questions
rai sed by the enployers about inposing, you know,
significant costs of hiring neutrals and so forth in
every single aspect. | think it’s a reasonable
conprom se.

MR. RANKI N: Yeah, | think it’s probably a
fairly reasonabl e conprom se, except that you give, |
t hi nk, the Labor Comm ssioner too nmuch discretion in
terms of -- | think you -- | think -- 1 have to find --
l"’mtrying to go through this point by point, and we
haven’t reached that point yet -- but | think we n ght
want to have sone stronger |anguage in ternms of when the

Labor Conmm ssi oner has to act. But let’s deal with that
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when we -- when we get to it.

Here, this involves the concept of notice. It
i nvol ves, this section, disclosure in non-English
| anguages, if a certain percentage of the affected
enpl oyees speak that | anguage primarily. 1t involves
mai | ing the disclosure to enpl oyees who did not attend
the neeting that was required to be held. And if this is
viol ated, then the election would be rendered null and
voi d.

(E) deals with the repeal election. And a
significant difference here is that, under this
provi sion, a group of enployees could repeal by a
maj ority vote instead of the two-thirds vote that'’'s
requi red under the present wage orders. W think that
you m ght want to have two-thirds vote to institute it,
to nmake sure it’s a popular thing, but if -- if nore than
hal f of the enployees don’'t want it, they should be able
to repeal it. It also sets intinme limts for conpliance
with -- with -- for holding the election and so forth.

(F) tal ks about who's eligible to vote. W want
to make sure, by this provision, that the enpl oyer does
not stack the -- the vote, so to speak, by bringing in a
nunber of enployees at the last mnute to vote. And it

seens like a pretty reasonable -- we tal ked -- actually,
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this is one of the things we’ve talked with the hospitals
about. They wanted to put in the word “regul ar enpl oyee”
i nstead of “permanent enpl oyee.” They say there are no
nore regular -- no nore permanent enpl oyees in the

i ndustry, so maybe you want to think about using the word
“regular.”

The -- (G says that elections have to be held
during regul ar working hours at the work site.

Presently, there’s no such requirenent. Elections can be
held at mdnight. And I don't think M. Donbrowski’s
proposal deals with this.

(H) provides for a period of tinme to make a
transition fromone work schedule to another after an
el ecti on has been held, 30 days.

(1) sinply bans an enpl oyer from establishing a
work unit solely for the purposes of adopting or
repealing an alternative workweek.

COW SSI ONER BROAD: Excuse nme, Tom In ny
di scussion with the chairman -- and | want to note for
the record ny discussion was only with the chairmn, and
no other comm ssioners -- he had suggested, and | thought
it was a very reasonable proposal, that the Labor -- you
have a situation there where, based upon an enpl oyee

conplaint, the enployer investigates the appropriateness
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of the unit. He raised the question, you know, every
seven days you get a new proposal, the enployer never
gets to hold the election, and it gets to be sort of
dilatory. He suggested that the Labor Conm ssioner’s
determ nation be final and binding. |In other words, he

| ooks at the question of appropriateness of the unit, and
he or she makes that determ nation, and that's it.

That’' s the appropriate unit, and there’'s no further

conpl aint process. Do you have an objection to adding

t hat ?

MR. RANKI N: That’s probably not a nmgjor
pr obl em

COW SSI ONER BROAD: Thank you

COWM SSI ONER DOVBROWSKI : | just, to clarify
that, didn't get ny vote, though, so --

COW SSI ONER BROAD: Not yet.

(Laughter)

MR. RANKIN: (J) basically tal ks about the
requi renent that there be a neutral atnosphere; enployees
shall be free fromintimdation and coercion; can’'t be
di scharged or discrimnated agai nst for opposing --
expr essi ng opi nions concerning the alternative workweek,
or for opposing or supporting its adoption or repeal.

It’s basically a protection for enployees who m ght not -
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- who m ght not |ike what the enployer is proposing and
m ght want to talk to other enployees and express their
di slike.

(K) sinply -- | think that is in the Donbrowski
proposal in sonme form but probably not in exactly this
form-- requires reporting to the Division of Labor
Statistics and Research about the results of the
el ection; includes the final tally of the vote, the size
of the unit, the nature of the business of the enployer.
One of the problems we’ve had in dealing with the whole
question of overtinme is that there hasn’'t been nuch data
to look at. And this would at |east provide sonme kind of
record about who’'s using alternative wor kweeks and who
isn’t, and then soneone m ght want to | ook into that and
figure out whether they’'re working or not.

(L) allows an enployer to repeal an alternative
wor kweek based on busi ness necessity, and if they decide
to do so unilaterally, they have to give the enpl oyees 45
days’ noti ce.

COWM SSI ONER BROAD: Can | just comment on that?
This is a proposal that actually, | think, is a
consi derabl e -- adds consi derabl e business flexibility
for the enployer. M feeling in suggesting this is that

if an enployer has instituted one of these alternative
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wor kweek el ections, and the election was held, and it was
passed, but it is causing trenendous stress in the
enpl oyer’s workpl ace, that -- and the enpl oyer concl udes,
“l would just like to return to the basic, standard | aw
of daily overtime after 8 hours in a day and 40 hours in
a week,” that the enployer should sinply be able to
i npose that unilaterally for business necessity reasons,
gi ve the enpl oyees, you know, sonme notice before it
occurs. It’s ny viewthat it’s an enployer’s right to
run the business as the enployer sees fit. And if they
want to return to the basic statutory standard, there
shoul d be no inpedi nents placed there.

| realize that that sonmewhat obviates the result
of the election -- clearly obviates the result of the
el ection and allows the enployer, in effect, to overturn
it. However, if it is not working at all in the
wor kpl ace, | think it would cause consi derabl e probl ens
if the enpl oyees then consistently refused, in any
subsequent election, to repeal it, while the enpl oyer
felt that it was a nightmare, for whatever reason.

COW SSI ONER BOSCO.  So, basically, you're
saying that if the enployer starts to |look at the world
the way you do, it’s all right if he goes ahead and

unilaterally absol ves everyone of their election, huh?
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COW SSI ONER BROAD: Only if he looks at it in
the way the | egislation established the basic standard.

COW SSI ONER BOSCO. Right. | was going to say,
you seemto have devel oped a new respect for enployers’
care of their charges.

" msorry. Conm ssioner Broad is shocked.

(Laughter)

COW SSI ONER BROAD: Well, | could take it out
and try to be nore consistent.

(Laughter)

MR. RANKI N: Well, one --

COW SSI ONER BROAD: | don’t know if the
enpl oyers object to that in there. | nean, nmaybe they
do. | don’'t know.

MR. RANKIN: One other point. | think -- again,

| think that the discussions between the two of you give
t he Labor Conmm ssioner maybe a little too nuch discretion
in ternms of requiring -- it says they “may require the
enpl oyer to select a neutral third party to conduct the
election.” It seens to ne, if there is a problem a
violation, then the election -- the Labor Comm ssioner
shoul d not be given discretion; they should sinply be
required to do it.

One other point. W have been working on
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| anguage dealing with the issue of an exception to the no
mandat ory overtime provision that we feel is so crucial
here. And | believe M. Broad has been given that

| anguage, and | don’t know if any -- if that’s been
shared. But it is -- it allows for exceptions in
energencies, and it sets forth restrictions so that
clearly -- it makes it clear that a hospital could not,

sinply because of bad planning, require soneone to work

overtinme by arguing -- by saying, “Oh, we just don’t have
the staff.” It -- it makes it -- | think it tightens it
up. It’s nmuch tighter than the | anguage that the chair

has proposed, which actually has a | oophole in that nakes
it meani ngl ess.

So, | would suggest that, on that particular
el ement of the wage order, that you | ook at | anguage that
explicitly takes into account energencies, of different
ki nds of energencies, not just necessarily ones that are
decl ared by the state, but also protects the hospital
wor kers froma situation where, you know, at the
begi nning of the shift, the hospital knew that -- that
t he repl acenent
for the worker at the end of 12 hours wasn’t coming in,
and they say, “You have to work overtinme today.” That's

not acceptable. That’'s not a ban on mandatory overti ne.
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COW SSI ONER DOVBROWSKI @ Ot her testinony?

MS. CHINARD: Hi. Good nmorning. Good

afternoon, | guess it is now M nane is Mchelle
Chinard. |1'ma registered nurse. | work for the County
of Marin. |’ve worked there for twenty years in the

psychiatric emergency service. And | cane today to talk
about mandatory overtinme and the effect that it’s had on
my life.

| was asked to work -- | was told to work a
mandat ory overtime shift, which | objected to, and ny
obj ections were overruled by ny manager. And | have a
medi cal condition, | have fibronyal gia, which causes
extreme fatigue. And | was overtired after having worked
my 8-hour shift. It was a very, very busy shift. W had
a lot of very sick people in the unit. None of us had a
break. There were three of us on the shift. None of us
had a break.

And | had to stay and work the night shift,
after having worked ny evening shift. And the reason for
this was that the -- the manager sinply hadn’t noted that
sonmeone had called in sick two days before with pneunonia
and said that they wouldn’t be at work that particul ar
night. And he just forgot and didn't plan for this

person’s absence. And there was no one to cover the
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and fell asleep. And I was term nat
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ed.
hours, | took a break

ed because of that.

COW SSI ONER DOVBROWSKI :  Any ot her comrents?

(No response)

COW SSI ONER DOVBROWSKI :  Okay. 1'mgoing to

suggest that we take a lunch break.
thirty mnutes? |Is that enough for

duty lunch period, actually.

Does everybody want

 unch? We get an on-

COW SSI ONER BOSCO:. | think we' re supposed to

have two in a 14-hour period, aren’t

we?

COVM SSI ONER DOVBROWSKI :  Right. Why don't we -

- it’s twenty to one -- why don't we

say we'll reconvene

at one-thirty? And | woul d suggest various parties m ght

want to talk to each other and see if there’ s anything

el se that they want to discuss.
(Thereupon, at 12:40 p.m,
was recessed for lunch.)

--000- -
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AFTERNOON SESSI ON

--000- -
(Time noted: 1:40 p.m)
COWM SSI ONER DOVBROWSKI @ Al right. | would
like to reconvene.
M. Rankin, | believe you have sone nore

representatives who wish to testify. And we have agreed
we would [imt this section to ten m nutes, and then we
wi Il proceed to the conm ssioners decidi ng what next
steps to take.

MR. DAVENPORT: M. Chairman and nenbers of the
Conmmi ssi on, Allen Davenport, with the Service Enpl oyees
| nt er nati onal Uni on.

| should say we are the | argest union of

heal t hcare workers in California, and we represent a

broad diversity of healthcare workers in a -- in a great
many places. But |I'’mnot a healthcare worker; I'm a
| obbyist. |’ve been a | obbyist since M. Bosco was chair

of the U DI Subcomm ttee, which used to neet sonetines in

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

118

this room when it had wal nut paneling.

As such, | -- 1"ve had experiences |like this
bef ore, where sonebody cones in with forty pages of
amendnents to a proposal and you haven't had a chance to
see it, and | know how these things can happen. But |
woul d caution the Comm ssion that when the Legislature
said re-exam ne the healthcare industry, that it nmeant
for you to do that because there was not a great deal of
consensus that the existing systemfor creating
al ternative wor kweeks was at all satisfactory. And
think the testinony that we’ve presented here and at
previ ous hearings should cause you to -- to want to
create a substantial reformin a nunber of areas,

i ncluding the el ections.

| would like to enter into the record just one
exanpl e of how el ections can be rigged in healthcare
systens. This is the report on the enployees’ election
to forma union at Catholic Healthcare West. This is an
NLRB oversight election. And this conm ssion that was
establi shed by the speaker of the Assenmbly, with a | ot of
reput abl e people fromthis comunity here, found
violation after violation of enployees’ rights. And
that’'s this report.

The second thing that happened was that the
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Nati onal Labor Rel ati ons Board | ooked into this election
and found lots and lots of violations. Nevertheless, the
Board didn’'t find enough violations to undo the el ection.

But we just want to tell you that there is a
bi as out there on the part of the enployer in these
el ections, and the idea that the election can be run by
the enployer in a fair way is just not sinply -- doesn’t
nmeet the test of trying to protect the workers in the
wor kpl ace fromthe down sides of the 12-hour shift.

And so, what -- one of the fundanmental things
that we’'re asking for here is fair elections overseen by
a neutral party.

A coupl e of other things have conme up here. W

were not particularly, as M. Broad knows, satisfied with

everything that was in his proposal. W did viewit as a
conprom se kind of proposal. One of -- one of -- but
given that there is a -- obviously, another proposal here

now t hat woul d broaden significantly what M. Broad has
proposed, | would Iike to comment on a couple of matters
related to that.

One of -- one of the key elenents of M.
Dombr owski s proposal is to -- is to broaden the kinds of
occupations that can be included, far beyond the |icensed

personnel that M. Broad s proposal would have limted it
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to. And we represent both licensed and unlicensed
personnel. And the |icensed personnel and unlicensed
personnel, sone of them sonetinmes vote for the 12-hour
shifts, and sone of the tinmes, they don’t. But one of
the things that we find in these el ections that enpl oyees
find unfair is when a certain class of people on -- in a
designated unit which has an interest in doing this can
t hen vote agai nst another class of people, another
classification of workers, who don't.

And so, we’'re going to say -- so our proposal is
-- is that if you re going to get beyond |licensed
personnel, and | don’t know any reason why you shoul d,
necessarily, but if you do, as does exist in some of our
contracts, then you ought to nake sure that -- that
peopl e vote by classification here. Let’s not have
twel ve nurses on a shift outvoting one janitor on a

shift, okay?

Now, | don’t know any reason why janitors have
to have 12-hour shifts here, okay? | don't even think it
wor ks.

But, in any case, we would say that if you're

goi ng to broaden the universe of people that this is
going to apply to, then that’s going to have an inpact on

the el ection procedure that you' re going to put together,

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

121

and you ought to take that into account. And no proposal
here at the nonment has any account of that.

So, | leave that work to you.

The other thing | wanted to tal k about was the
“brinksmanshi p” that’s going on here today. | think
that, while we have had a | ot of testinony about what --
sone of the egregi ous probl ens regardi ng mandatory
overtime, there hasn’t really been a process for
devel oping a -- a response, until M. Broad’ s proposal
went up on the Internet. And even then, you know, it
wasn’t until 72 hours ago that the industry people felt
li ke they had to sit down with us. It’s nade ne a great
believer in the wage board system all right? | nean, |
think if we had had to have a wage board, and had to go
t hrough this process, you folks wouldn't be in this
position today, because I -- | didn't get the feeling,
when we sat down with the hospital people the other day,
that they really cared about reaching an agreenment with
us. | think they cared about you guys being put in the
position of voting for one proposal or the other. And
it’s hard for nme to think that we couldn’t have done a
better job if we’'d had a better structure here.

But having said that, | don’'t think that you

ought to be pressured by theminto saying, “Oh, we're
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going to have to -- you know, if you vote for M. Broad' s
proposal, you know, we’'re all going to have to -- you
know, we’ll have sone kind of sudden death here in the
hospital adm nistration as we know it.” | think there
are ways to create transition here that you -- that are
perfectly within your right. | think that if you decide,
as we hope you do, that, on balance, M. Broad s proposal
is the better proposal, it seens that there -- you know,
it seens fair that there ought to be sone kind of
transition, so that not everything has to change as of
July 1st. We would say that there ought to be new

el ections in every place according to the new rules, so

t hat everybody is treated fairly, but | think we could
say that they -- you know, that those elections could

t ake place over a period of tine.

| think -- you know, in other words, there are
ways to make this a manageabl e circunstance, even if you
create the kind of change that we think you need to
create to create fairness here.

So, | think I"Il Iimt nyself to those three
remar ks so that other people will have sone tinme here.
But | think it’s inmportant to realize that if you're
going to engage in what you're doing here, you re going

to have to take into consideration sonme things that
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aren’t even in front of you right now.

COWM SSI ONER DOVBROWSKI : Ckay. That took about
half of the ten m nutes we have, folks. So, please, be
brief.

MR. ZACKOS: Good afternoon, M. Chairman. M
name is M ke Zackos, and | represent the United Nurses
Associ ation of California, also a part of the National
Uni on of Hospital and Heal thcare Enpl oyees, representing
more than 11, 000 registered nurses in the southern
California area

You’' ve heard a lot of testinony -- | certainly
want to be brief -- but I -- it’s our opinion that the
best protection for patients and healthcare workers is to
ensure the inportance of setting safety standards.
Therefore, in the interests of setting general safety
protections, we recomend -- we strongly reconmmend t hat
you do not consider mandating people to work overtine.

We’ ve had previous neetings before. W’ve identified
reasons why, health reasons.

More specifically, you ve heard testinmony this
nmor ni ng about the nurse who had fibronyal gi a, was
mandated to work overtinme. She works overtinme, certainly
taking into consideration her health condition, she fell

asl eep at work. What happened? She got term nated.
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Certainly she does not -- she was not in a condition to
provide ideal quality patient care. And certainly, |
bel i eve your decision to decide to be able to mandate
peopl e, other than in a national energency or a national
di saster, is certainly setting yourself up to jeopardize
patient care.

Al so, we certainly ask you to consider, and we
strongly support, two consecutive days off during the
week, as well as 8 hours -- at least 8 hours off after
the 12-hour shift.

We have a | arge proportion of nurses today who
certainly are maki ng up an agi ng workforce. And you're
putting restrictions on themto work under nmandatory
situations. And when sonething happens, you' re placing
patients and the nurse at risk.

Thank you.

MR. CAMP: M. Chairman, nenbers of the
I ndustrial Welfare Commi ssion, my name is Bill Canp. |I'm
t he executive secretary of the Sacramento Central Labor
Council, and |I cone here today representing those workers
in the six counties here in the Sacranento area.

We have sone very serious concerns about the --
t he pace and the way in which this has been settled, but

nore particularly, about the expansion of the definition
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of who you plan to cover. W ve always assuned that this
was sinmply tal king about those people that had
essentially a job classification of nursing. And if

we're going to go and now expand this to include al nost

anybody, anybody -- we’'re tal king people that work in a -
-ina--in a grocery store selling Bandaids. | nean,
what -- what is the -- what is the intent here of the

| ndustrial Welfare Conm ssion in terns of trying to nove
for the expansion of the definition?

Secondly, it is a real serious problemfor us
that we’'re saying to workers, “You nust deal with and you
must accept the blame for the unplanned circunstances of
managenent.” To say to nmanagenent that we can consi der
this a crisis because we didn’t plan very well how we
manage our wor kforce, and therefore you're going to have
to work a 12-hour shift, is the kind of abuse of workers
that we really believe that this Conm ssion was desi gned
to prevent, not to inplenment, that the statutes, in our
m nds, were created to provide the kind of m ni mal
protections fromthe -- this classic exanple of saying,
“We can force you to work nore than a 12-hour shift
because we didn't plan very well how to handl e the
circunstances we were faced with.”

It is a serious dilemm for thousands of workers
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in this state, not just the few that cane here today.
And, in fact, 1’ve got nore than 400 cards that I'd |ike
to have the secretary of the Industrial Welfare

Conmmi ssion to share, who is -- whoever’'s the responsible
party. But it includes in that several hundred letters,
each of which had some individual information with it
about the seriousness with which people consider this
erosion, so that what we would like for you to do is to
consider the fact that this is not just an issue that'’'s
gone away. This is an issue which our nmenbers all over
the state continue today to raise as a big problem that
-- what we are not asking you to do is to make an

i medi ate deci sion without realizing that there are
peopl e everywhere who | ook to you for |eadership, for

t hose protections.

What we’ ve seen since 1973 is a trenmendous
crunch on the standard of |iving for working people in
this state. We’ ve seen wages go down as the nunber of
people in each famly working increases by 100 percent.
When we tell you that there’s a problem about how you're
going to inplenment these 12-hour shifts, we’'re telling
you that what you re doing is you re destroyi ng Anerican
famlies. You re destroying people’ s ability to have a

famly life and to be engaged in the civic interests of
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the community. And you can’t do that. You can’'t do that
as those appointed with this authority to -- to protect
the interests of these people, w thout giving us sone
careful protections, some very diligent protections from
abuse of this election process.

There’s no question but what the people who have
the big interests here, who cane to you this norning at
the last mnute with these proposals, said, “Hey, listen,
we’ ve got a grand plan here, and let’s just slip it in at
the last mnute,” have a major financial interest.

That’s not a doubt. But what we’'re faced with is people
who al so have a major financial interest, and that's the
peopl e that work.

And we’ re asking that you not tal k about an
expansi on of who gets covered, nor tal k about people
being able to be given nore than a 12-hour shift because
sone enpl oyer didn’'t do a good job of planning. W think
you need to make the arrangenents in the el ection process
t hat count erbal ances or tries to |level the playing field
bet ween these people who are working for a living and
t hose that have a phenonenal financial interest, a
financial interest designed not to tal k about their
famly life or their civic engagenent or their

participation in the community, but an interest of our
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community. We can't afford to see our famlies torn
apart, our lives torn asunder econonically, by these kind
of last-m nute decisions.

What we’'re asking for is a considered,

t hought ful review of how do we protect these fam|li es,
how do we protect those people who are being forced to go
out and work these horrible shifts. You can’t grind the
| abor force down |ike that. You ve got this whole cohort
of people who were born after 44 to ’'46 --

COW SSI ONER DOVBROWSKI @ Bill, please --
mean, we are running out --

MR. CAMP: It’s an aging population. And to put
an agi ng population into this kind of work -- work demand
is -- is the kind of abuse that the Industrial Welfare
Conmm ssi on was designed to prevent.

Thank you.

MS. DENT: (Good afternoon. M nane is Barbara
Dent, and I’ma registered in Sharp Chula Vista, down in
San Di ego.

And nost of the points that | wanted to address
here have al ready been addressed quite clearly, but |
woul d just |ike to address one other issue, which is in
M. Donbrowski’s proposal, (H), Nunber (5): “An enployer

shall not be required to offer a different work
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assignnent to an enployee if such a work assignnent is
not available.” To ny way of thinking, this would | ead
to broad firing of persons who were unable, for nedical
reasons or famly reasons or whatever, they would be out
of a job if they could not -- if they were unable to work
the 12-hour shift.

| would -- would really like to see sone
| anguage in there saying that enployers would do
everything they could to accommopdate people in other
areas, other than -- because not all of the hospitals are
12-hour shifts, not all the units, that perhaps enployers
coul d give people who are unable to work 12-hour shifts
t he opportunity to apply in other areas where they m ght
be needed where there is 8-hour shifts.

Thank you.

M5. OBASIH-WLLIAMS: M nanme is Cheryl Obasih-
WIlliams, and I’ma Tenet enployee. And | do understand,
as a registered nurse, this would inpact ne if you
mandated nme to actually stay over past ny 12 hours,
because then it affects ny license. Then the |icensure
has to go back and | ook at the fact that | disobey
mandatory overtime, | left the patient, and therefore it
i npacts ne.

And | wish you d give some careful consideration
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to this, because | feel that the enpl oyer does not do his
job fairly either. He does not hire enough enployees to
cover the shift. And then, at the last m nute, they want
you to stay over. That’'s not fair to ne. |’ve already
put in 12 hours. |1’'ve already worked hard, as well as ny
ot her co-workers.

And we would just |ike you to have sone careful
consi derati on.

COW SSI ONER DOVBROWSKI ;@ Thank you

MS. SWEET: M nane is Carol Sweet. I1'ma
regi stered nurse in Lakewood. | work for Tenet
Cor por ati on.

| also was very pl eased about the AB 60 bil
when it first cane out. | was very inpressed at how hard
you all worked at having all these things put into this
bill. However, after reading it, |I realize that ny
enpl oyer woul d never go for any of the proposals that you
have in here. And they didn’t. M pay was reduced from
$24.23 an hour to $21.41 an hour, in -- on Decenber the

8t h. However, we were not notified until Decenber the

14t h.

But these kind of things are the | oophol es that
| think that they will get around. All these anmendnents
are great; | think they’'re wonderful, and I think they’ Il
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really work for us. But there are -- if you | eave one

| oophole, they' Il find it.

| don’t want to work till |1’ m seventy years old
and not be able to live. | don’t think you do either.
| strongly urge you to consider the bill as it

was presented the first tinme around and pass it, for the
sake of our heal thcare.

Thanks very nuch.

COW SSI ONER DOVBROWSKI ;@ Thank you

|’d like to just propose for the comm ssioners,
just to reiterate, on ny proposal, in Section (A on Page
1, Line -- one, two, three, four, five, six, seven,
eight, nine -- Line 10 shall include the words “schedul ed
nunber of workdays.” I'msinply reiterating the “nunmber
of wor kdays” anmendnent.

In the definition -- I"msorry | didn't have
this page nunbered -- Page 1, 2 -- 3, “For purposes of
this order, the term*®health care industry’ is intended

to cover,” delete the words “but is not limted to.”
Procedurally, on Page 5, we are not addressing

adm ni strative, executive, and professional enployees in

this -- in this docket, so that should just be del eted.
Conmm ssi oner Bosco, | believe you have sone
comrent s.
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COW SSI ONER BOSCO.  You al ready addressed one
of the ones that | had, which | think the definition of
“health care industry” is overly broad, and you did take
out “but is not limted to,” which | think narrows it.
And | would like to suggest taking out “either directly
or indirectly” as well.

COWM SSI ONER DOVBROWSBKI @ Ckay.

COWM SSI ONER BOSCO: Al so, back to the
veterinary establishnments, | don’t know if we have to
list themin here, but I think they should be included.

COW SSI ONER DOVBROWSKI @ How about if | include
in the list “veterinary facilities”?

COW SSI ONER BOSCO:  That woul d be fine.

And | had sone other --

COWM SSI ONER DOVBROWSKI @ Ckay.

COW SSI ONER BOSCO: | think of all the
testimony we’ve had. The real conpelling issue still
exi sts about people that are required to maintain after a
12-hour shift. | think that there’ s been too nuch
testimony that abuses exist to pretend that it doesn't.
And yet, on the other hand, just about everybody has
agreed that in true energency situations, to ask soneone
to stay on isn’t too far-reaching. And | think al nost

any human being would be willing to stay on if a real
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emergency exists. But | am not convinced that we have
t he | anguage that properly describes that situation. And
| think that you’ ve done a very good job of attenpting
that, and I intend to vote for this |anguage today, but I
t hink our staff should seek assistance, maybe fromthe
Departnment or others that are used to enforcenent, to
come up with | anguage that would be nore narrow and
really specify what a true energency situation is that
woul d permt people to be forced to work after the 12
hours.

So, | guess what I'msaying is | don’t think we
shoul d open all this up to yet one nore hearing, but I
woul d be anenable to proposing an anendnent to this at
our next hearing, if we could seek help in getting
| anguage that was better suited to neeting that need.

COW SSI ONER DOVBROWSKI @ Okay. Anything el se?

COW SSI ONER BOSCO: That’'s it for now, as far
as |’ m concer ned.

COW SSI ONER BROAD: M. Chairman?

COW SSI ONER DOVBROWSKI @ M. Broad.

COW SSI ONER BROAD: |1'd |like to consider going
t hrough the thing that was proposed on our agenda and
noticed to the public and determ ne whet her various

things that aren’t in your proposal have a majority of
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votes today. How do you want to proceed with that?

COWM SSI ONER DOVBROWSKI : | woul d have you go
t hrough all of them because |I’'mjust going to say I’ m
going to vote no on all of them and -- but I'Il leave it
up to the other comm ssioners if they want to have
i ndi vi dual votes or just have an up-and-down.

COW SSI ONER BOSCO:. | don’t know why |I'm
feeling particularly in the hot seat here, but | guess
what woul d ordinarily happen is Conm ssioner Broad coul d
rai se the particular issue, then we’'d have to figure out
where it would fit in this, to amend it.

COWM SSI ONER DOVBROWSKI :  Ri ght .

COW SSI ONER BOSCO:  You’ d be proposing
amendnments to M. Donbrowski’s text. [Is that true and
correct?

COW SSI ONER BROAD: | guess that would be it.

| woul d propose, as a substitute, since there
was no objection, the | anguage, first, on the first page,
(B)(1), that it would be:

“ --limted to licensed and certified healthcare
personnel enployed by a |icensed, 24-hour health
facility or licensed dialysis clinic, who are
engaged in direct patient care, or pharmacists

di spensing prescriptions in any practice setting
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where they are required to engage in direct patient
care.”
That would be ny first suggested anmendnment to his
pr oposal
COW SSI ONER DOVMBROWSKI ;@ Anyone have a second?
(No response)

COW SSI ONER DOVBROWSKI : | guess the procedure

COW SSI ONER BROAD: If it doesn’'t have a
second, it doesn’'t have a second.
COW SSI ONER DOVBROWSKI @ No second.
COW SSI ONER BROAD:  Okay.
On (B)(2), | would propose as a substitute --
and I’ m not sure which section:
“Al'l hours worked in excess of 36 hours in
a wor kweek shall be conpensated at a rate of not
| ess than one and a half tinmes the enpl oyee’s
regular rate of pay and all hours worked in
excess of 12 hours in a day or in excess of 8
hours on any wor kday beyond three days in any
wor kweek shall be conpensated at a rate of twce
the enpl oyee’s regular rate of pay.”
| don't believe that there’'s actually any objection to

t hat anywhere.
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COW SSI ONER BOSCO.  Well, is there an objection
to that, Bill? Can you speak to that?
COWM SSI ONER DOVBROWSKI : I’ m -- |’ m not
prepared to vote for it.
COW SSI ONER BOSCO:. |’ m not going to second
t hat one either.
COW SSI ONER BROAD: All right.
Next | would propose as Order -- on (B)(4), the
follow ng | anguage dealing with an exception:
“No enpl oyees assigned to work a 12-hour
shift established pursuant to this section shall
be require to work nmore than 12 hours in a 24-
hour period or nore than 40 hours in a workweek,
except under the conditions provided in
Subsection (b). “Prior to mandating overtine
pursuant to this section, an enployer shal
exhaust all reasonable staffing alternatives,
including soliciting off-duty enpl oyees to
report voluntarily to work, soliciting on-duty
enpl oyees to volunteer to work overtinme, and
recruiting per-diemand registry enployees to
report to work.”
And then (b):

“An enpl oyee nmay be required to work
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overtinme if either of the follow ng conditions
are met: 1) a state of energency declared by a
county, state, or federal authority is in effect
in the county in which the healthcare facility
is located; or 2) in unanticipated and
nonrecurring event which inperils patient care
at the healthcare facility. An enployee shal
not be required to work overtinme under this
subsection on nore than three occasions in a
twel ve-nmont h period.”
COWM SSI ONER DOVBROWSKI @ Do we have a second?
COW SSI ONER BOSCO:  Here again, I'm --
actually feel that the | anguage that is proposed by the
chairman is not strong enough, not |imted enough, and
shoul d be strengthened. | think Comm ssioner Broad s
| anguage is nore along the lines of what | was thinking
of. But I would prefer that, if possible, an agreenent
be reached between the parties on that and that we
revisit that one issue in the future.
So |’m not going to second your proposal,
Conmm ssi oner Broad, although | am giving notice, as it
were, that | do believe that what we have here needs to

be strengthened.

COW SSI ONER COLEMAN: | woul d agree. | think
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we’ ve heard testinony today, fairly conpelling testinony,
inthis regard. And | would agree that if we can work
sonmet hi ng out nore specific for the next neeting, that
woul d make sense.

For example, |I'’m not sure we know, you know - -
we have three tines listed in here. | think healthcare
experts would be able to give us sonme guidance in terns
of , you know, what nunbers nmake sense and that sort of
t hi ng.

COW SSI ONER BROAD:  Okay.

Next | woul d propose, in Paragraph (5):

“Enpl oyees assigned to work a 12-hour shift
established pursuant to this section my
voluntarily work an additional 4 hours of
overtinme in the same 24-hour period, provided,
however, that every enployee shall be entitled
to not less than 8 consecutive hours off-duty
within a 24-hour period.”

That essentially caps the anmpbunt of overtinme at 4 hours
so that they would work a 16-hour day, maxi mum  Assum ng
that they’'re working other 12-hour days in the sane

wor kweek, it’'s possible that within a 48-hour period,

t hey could work 32 hours, under this proposal, as opposed

to 48 hours or 72 hours consecutively.
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COW SSI ONER BOSCO: |'Il second that notion.

COW SSI ONER DOVBROWSKI :  Let’'s call the roll.

COW SSI ONER COLEMAN:  Can | coment briefly?

COW SSI ONER DOVBROWSKI :  Sur e.

COW SSI ONER COLEMAN: I f we clean up the
| anguage on nmandatory overtinme to sonmething that we’'re
all confortable with, wouldn’t it take care of this?

COW SSI ONER BROAD: | don’t think so. | think
that’s a separate issue. The question is how many tines
they can ask for it, not the circunstances in which it
occurs. And | feel very strongly that enployees in
saf ety-sensitive positions should have 8 hours off. For
exanple, for the past sixty years, truck drivers, pilots,
boat operators, other people in safety-sensitive
positions, have limts on their hours which require them
to have 8 consecutive hours off-duty, for fatigue
questions. And | think people in healthcare should
probably have the sane.

COWM SSI ONER DOVBROWSEKI :  Call the roll.

MR. BARON: Donbr owski .

COW SSI ONER DOVBROWSKI @ No.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Br oad.
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COW SSI ONER BROAD:  Aye.
MR. BARON: Col eman.
COW SSI ONER COLEMAN:  No.
MR. BARON: Two to two.
COW SSI ONER BROAD: We nmay have to revisit that
one next nonth, huh?
Ckay. | would like to nove on to Paragraph (6):
“Every enpl oyee assigned to work a 12-hour
shift established pursuant to this section shall
be entitled to not | ess than one duty-free neal
period during the shift, which may not be
wai ved. However, an enployee shall be entitled
to a second neal period, which nmay be taken as
an on-duty neal period by nmutual consent of the
enpl oyer and the enpl oyee consistent with the
provi sions of this Order.”
The purpose here is that when you have 12-hour --
enpl oyees on 12-hour shifts, that they do have an off-
duty nmeal period, a tinme which is free. Oherw se, what
they would be essentially required to do is work all 12
hours and try to catch a neal period during that tine.
They would -- the second neal period, which is mandated

by | aw, could be an on-duty meal period.

COWVM SSI ONER BOSCO: I"ll second that.
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COW SSI ONER DOVBROWSKI : Any ot her comments?
COW SSI ONER COLEMAN: Just to clarify. So they
even by nmutual consent, waive one of the neal

I's what you’'re saying.

COVWM SS|I ONER BROAD: That’'s correct, which

think is consistent with the statute.

COWM SSI ONER DOVBROWSBKI :  Call the roll
MR. BARON: Donbr owksi .

COWM SSI ONER DOVBROWSKI @ No.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COW SSI ONER BROAD:  Aye.

MR. BARON: Col eman.

COW SSI ONER COLEMAN: |’ m going to be trouble
t oday. No.

MR. BARON: Again, two to two.

COWM SSI ONER BROAD: On the follow ng page,
Paragraph (E), “Any” -- | would like to propose -- that’'s
on --

COVWM SS|I ONER DOVBROWSKI : The ot her one.
COW SSI ONER BROAD: -- the other one, yeah.

“Any alternative workweek agreenment adopted

pursuant to this section shall provide for not

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

| ess than two days off within a workweek and
shal |l provide for not less than 4 hours of work

i n any wor kday.”

142

COVM SSI ONER DOVBROWSKI Do we have a second?

(No response)

COWM SSI ONER DOVBROWSKI :  No second.

Comm ssi oner Broad?

COW SSI ONER BROAD: Ckay. Paragraph (F):

“Nothing in this section shall prohibit an
enpl oyer and an enpl oyee, by nmutual consent, to
substitute one day of work for another day of
the same length in the shift provided by the
alternative workweek agreenent on an occasi ona
basis to neet the personal needs of the enployee
wi t hout the paynent of overtine.”

COWM SSI ONER BOSCO:  Second.

COWM SSI ONER DOVBROWSEKI :  Call the roll.

MR. BARON: Donbr owski .

COWM SSI ONER DOVBROWSKI @ No.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COW SSI ONER BROAD:  Aye.

MR. BARON: Col eman.
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MR. BARON: [t’s adopted.

COW SSI ONER BROAD: | would like -- in the
section of M. Donbrowski’s that refers to a reasonable
effort -- let’s see -- on his first page, Paragraph (E)

| would like to add the foll owi ng sentences:
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“At a mninmum an enployer shall give an

enpl oyee who is unable to work the alternative
wor kweek schedule first priority to work an 8-
hour shift in any departnment within the facility
where the enpl oyee regularly works, or any other
facility operated by the enployer, provided the
enpl oyee neets the qualifications of this
position. Nothing in this section shall

prohi bit an enployer frompermtting enpl oyees
who are unable to work the hours established by
the alternative workweek agreenent to work 8-
hour shifts within the same work unit covered by
t he agreenent. An enployer shall be permtted”

bel i eve actually this my be the sane, but --

-- an enployer shall be permtted, but is not
required, to accommodate any enpl oyee who is

hired after the date of the election and who is
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unable to work the alternative schedul e
established as a result of that election. An
enpl oyer shall explore any avail abl e reasonabl e
alternative means of accommodati ng the religious
beliefs or observance of an affected enpl oyee
that conflicts with an adopted alternative
wor kweek schedul e, in a manner provided by
subdivision (j) of Section 12940 of the
Gover nment Code.”

COW SSI ONER DOVBROWSKI :  Second?

(No response)

COWM SSI ONER DOVBROWSKI :  Commi ssi oner Broad?

COW SSI ONER BROAD: Subsection (C)

“For the purposes of this section,
‘regul arly schedul ed” neans a schedul e where the
| ength of the shift and the days of work are
predesi gnated pursuant to a valid alternative
wor kweek agreenent.”

COWM SSI ONER DOVBROWSKI ;@ Were you -- |I'"m sorry.

Where are you?

COVM SSI ONER BROAD: On Page -- on (C),

Par agraph (C) of the proposal that was noticed.

COW SSI ONER DOMBROWSKI ;@ The one that begins,

“For the purposes of this section, ‘regularly
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schedul ed’ " ?

COW SSI ONER BROAD:  Yes.

COWM SSI ONER DOVBROWSKI :  Ckay.

COW SSI ONER BROAD: And the difference is that
t hat neans that they have to nane -- they have to --
they' re voting on the days of the week of their schedule
as opposed to nunmber of days. And | would sort of add to
that that you would al so change that in Paragraph (A).

Or actually, you could leave it as “schedul ed workdays,”
actually the way it is, in your proposal.

COWM SSI ONER DOVBROWSKI :  All right. And this
is where | put in -- this is my proposal where |’ m saying
“nunber of days.”

COW SSI ONER BROAD: Ri ght .

COWM SSI ONER DOVBROWSKI @ Got it.

Second?

COW SSI ONER BOSCO: Well, can | ask, how does
that differ fromthe way that you amended your proposal,
M . Chai r man?

COW SSI ONER DOVBROWSKI : My proposal does not
make you designate the specific days of the workweek.

His proposal, if | understand it right, would have you
desi gnate the specific days.

COW SSI ONER BROAD: I n other words, you would
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be voting on a four-10 arrangenent Monday through Fri day,
or a nmenu of alternatives that the enployer woul d
propose, but that they would name the days of your
schedul e.

COW SSI ONER DOVMBROWSKI ;@ This is the | anguage
we said that was in the “Statenent to the Basis” of the
interi mwage order, ny |anguage is.

COWM SSI ONER BOSCO:  And this would be done on a

what, biweekly basis or sonmething |ike that?

COW SSI ONER COLEMAN:  It’s annual. It’s
annual, isn't it? The vote is annual.

COW SSI ONER BROAD:  Well, | think they would
vote -- well, | don't knowif it’s annual. They vote

once for an alternative workweek arrangenent, but --

COW SSI ONER BOSCO. |’ m asking how often --

COW SSI ONER DOVBROWSKI : I n practice, | think
you -- in practice, you would be doing regular schedul es.
However -- you know, if that’s every two weeks, every

mont h, dependi ng on the business, that’s the idea. What
l"mtrying to get is that they have the flexibility to
juggle it around on a -- on a -- sone regul ar basis.

COW SSI ONER BROAD: Right. The | anguage that
we adopted a nonent ago allowi ng the enployee -- in

conmbination with what 1’mjust proposing and the | anguage
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we adopted a nonent ago, a person would have a regularly
schedul ed wor kweek, and by nutual consent with the

enpl oyer, they could switch the days of the week. That's
the -- that would be the effect of that.

My concern with the existing proposal and what
was in our interimwage order is that | do not see how
you can have a regul arly schedul ed workweek in which the
person at no tinme knows when they are schedul ed to work,
whi ch day of the week they are scheduled to work. It
m ght be an hour before they're scheduled to work. And I
don’t think the Legislature contenplated that alternative
wor kweeks were intended to be on-call arrangenments. And
that’s my concern.

COW SSI ONER COLEMAN: But just to clarify, two
thirds of the work unit would have agreed to this
flexi ble work arrangenent in the first place, right? So,
two thirds of them are agreeing to not have a five --
five 8-hour regular days, if they agree to this, whatever
t he menu of options is.

COW SSI ONER BROAD: That’'s correct. And

obviously, they' re going to tell them “Your schedule is

such and such, your schedule is such and such.” And
that’s the point. | nmean, |I -- | don't --
COWM SSI ONER BOSCO:  Well, | think the rea
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operative word is “predesignated.” And what you're
saying, | think, and I think M. Rankin talked to this,
is what does it nean to be “regularly scheduled.” It
means to be predesignated to work a certain -- or to work
a certain nunber of -- certain days of the week and to be
of f certain days of the week. But how often do these
schedul es get made? Every coupl e weeks or sonethi ng?

It seens to ne that someone should know, within
t hat period of time, when they're --

COVWM SSI ONER DOVBROWSKI : | believe they will,
comm ssi oner.

COWM SSI ONER BROAD: Wl | --

COW SSI ONER BOSCO.  You believe they will?
Wel |, perhaps --

COW SSI ONER DOVBROWSKI ;@ Yes. They will have -
- they will be provided a schedul e.

COW SSI ONER BOSCO:. But certainly you coul dn’'t
-- a year earlier -- 1 mean, certainly everybody’s
schedul e won’t be set for a whole year

COWM SSI ONER DOVBROWSKI : W th Conmm ssi oner
Broad’ s proposal, you would have to, | would assune,
schedul e them regul arly, Tuesday, Wednesday, Thursday, or
next week Wednesday, Thursday, Friday, in the election,

right?
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COW SSI ONER BROAD: No, that’s not ny
intention, actually.

COW SSI ONER DOVBROWSKI @ What are we -- what
are we doing here?

COW SSI ONER BROAD: My intention is -- | guess
| m nore al ong Conm ssi oner Bosco’s point of view At
sonme point, regular people, when they go to work, know
whi ch days of the week they’ re going to work.

COWM SSI ONER DOVBROWBKI @ Ri ght .

COW SSI ONER BROAD: And it’'s a regul ar
schedule. And | don’t believe that the Legislature
contenplated that it would be an on-call arrangenent.

Now, at sonme point | believe you should be able
to -- the enployer should be able to change the days of
t he week, perhaps, but not --

COWM SSI ONER DOVBROWSBKI :  Let nme suggest that we
adopt the | anguage that |I’m proposing in the interimwage
order, that since then, it has been in the public domain.
Since then, | haven’'t seen one conplaint from anyone
about this procedure, so what are we argui ng about?
Where’ s the probl enf?

And until we see a problem-- I"mnore than
wlling to address it when we see a problem but we’ve

had this out there and nobody is conplaining about it.
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COW SSI ONER BROAD: Well, sonetines it takes
nore than two nonths for these conplaints to work their
way forward.

COW SSI ONER COLEMAN: | think what we’ve heard
fromtestinony, though, the enpl oyer needs the certainty
as nuch as an enpl oyee does. | nean, they have to set a
certain nunber of people to schedule for the week.
mean, it doesn’t namke any sense to the enployer, just
like it doesn’'t make any sense to the enpl oyee, to have
it be an on-call arrangenment. That wouldn't be a
rational way to run a business.

COW SSI ONER BROAD: Well, let nme | ook -- at
sonme point -- I’mnot sure we, any of us, disagree with
each other here. The question is, how do we introduce

t he concept that you' re letting the enployee know in

advance what the days of the week that they' Il work on,
more than twenty m nutes before the day starts. It's --
that’s -- there’s no question here that | think -- do any

of you think that this all ows sonmeone to just say,
“You' re working four days, and we’' Il tell you which days,

right before they happen”?

COVM SSI ONER DOVBROWSKI : | don’t think that’s
happeni ng.
COW SSI ONER BROAD: Well, | don’t know whet her
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it’s happening --

COWM SSI ONER DOVBROWSBKI @ So why do we have to
change the | anguage?

COW SSI ONER BROAD:  Well, | don’t know that
it’s happening or not happening, except trying to make
peopl e on-call enployees is a big problemout there, as
far as | know.

COW SSI ONER DOVBROWSKI :  You know,
conm ssioner, when it cones to be a problem I’ll be nore
than willing to revisit the | anguage.

Do we have a second?

COW SSI ONER BOSCO: | think this m ght be the
second thing that perhaps we could use sone better
| anguage on, because | really don't think there’s any
di sagreenent on this. Maybe you coul d propose sonething,
you know, next tinme we neet.

|’ mnot going to second it right now, though.

COW SSI ONER BROAD:  Okay.

COW SSI ONER DOVBROWSKI @ Comm ssi oner Broad?

COW SSI ONER BROAD: |’ m goi ng.

Ckay. On Page -- on the election procedures, |

woul d i ke to make a substitute notion to the proposal in

the -- in the noticed provision, and with the foll ow ng
changes to it: in Paragraph (G, strike the sentence,
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“The enpl oyer shall select a neutral party to conduct the
election froma list maintained by the Labor Conm ssi oner
of approved neutral third-party organi zations,” and
substitute:
“Upon a conplaint by an affected enpl oyee and
after an investigation by the Labor
Conmmi ssi oner, the Labor Conm ssioner may require
the enployer to select a neutral third party to
conduct the election.”
On Paragraph (1), add: *“The Labor
Conm ssioner’s determ nation shall be final and binding.”
On Paragraph (J), strike “Violation of this
subsection shall” and add:
“The Labor Conm ssioner shall investigate
any alleged violation of this section and nmay
render the alternative workweek schedul e null
and void.”
Let me suggest what the changes are. Paragraph
(A) for the election procedure says:
“An enpl oyer may submt a proposal to hold
an el ection seeking the adoption of an
al ternative wor kweek schedule no I ess than
twel ve nonths after a prior election to

establish or repeal an alternative workweek
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schedul e.”
That is the existing rule as it is always applied. M.
Donbr owski’ s proposal would, | believe, allow el ections
to happen as frequently as anyone wanted to call them

COVWM SS|I ONER DOVBROWSKI : No, | don't believe

so.
COW SSI ONER BROAD: | think so.
COW SSI ONER DOVBROWSKI :  Where are we?
(Pause)
COW SSI ONER DOVBROWSKI : Wi ch page is that?
Yeabh.

COWM SSI ONER BROAD: Oh, | see, what your --
it’s in your Paragraph (D)

COWM SSI ONER DOVBROWBKI ;@ You’ ve got it. It's
inm -- it’s in Paragraph (D)

COW SSI ONER BROAD:  Okay.

Paragraph (C) adds the | anguage “sharing a
community of interest.”

We had the discussion about Paragraph (D), from
M . Rankin.

COW SSI ONER BOSCO.  Well, are you going to go -
- why don't we do a little bit of this at a tinme?

COW SSI ONER DOVBROWSKI ;@ Where are you agai n?

COW SSI ONER BROAD:  You want -- okay, you want

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

154

to just try to do each one?

COW SSI ONER BOSCO:  Yeah.

COW SSI ONER BROAD: Okay. All right.

COWM SSI ONER BOSCO:  We’ ve been doing pretty
well on that so far. Let’'s --

COW SSI ONER BROAD: Yeah. It kind of depends
how you | ook at it.

COW SSI ONER BOSCO: |’ m not saying the results
have been, but at |east that procedure.

COW SSI ONER BROAD: Ckay. Paragraph (C) would
provi de that except for the alternative workweeks with
regard to heal thcare enpl oyees that are doing 12-hour
shifts,

“ -- for the purposes of this section, a ‘work

unit’ may include all nonexenmpt enployees in a

di vi sion, departnent, job classification, or

shift sharing a comunity of interest concerning

the conditions of their enploynment in a readily

identifiable work group.”
“Or shift sharing a community of interest concerning the
conditions of their enploynent in a readily identifiable
wor k group” is what is added.

The existing rule has no concept in it that the

enpl oyees have to be sonehow related in sonme way to one
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another. And | think enployers should -- it’s very w de-
rangi ng | anguage as it is, but at |east suggests that the
enpl oyer -- and it can be down to one individual --
however, the enpl oyees need to be sonmehow rel ated to one
another. It does not make sense for an enployer to have
an alternative workweek schedul e that has, you know, the
janitors in one facility and the television engineers in
another facility of the same enployer voting together.

COW SSI ONER BOSCO.  Okay. |11 second that.

COW SSI ONER DOVBROWSKI :  Can | just nmke a
comment that ny |anguage is, again, taken out of our --
it’s taken out of the existing wage order.

We have a second. Call the roll.

MR. BARON: Donbr owski .

COWM SSI ONER DOVBROWSKI @ No.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COW SSI ONER BROAD:  Aye.

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  No.

MR. BARON: Two to two.

COW SSI ONER BROAD: Paragraph (D) of -- says

t hat ,
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“At | east 14 days prior to an election on a
proposal to adopt or repeal an alternative
wor kweek schedul e, the enployer shall provide
each affected enployee with a witten disclosure
of the tinme and | ocation of the balloting, the
effects of the adoption of the proposal on the
wages, hours, and benefits of the enpl oyee, the
ri ghts of enployees to repeal the proposal” --
-- and the new -- and then | will strike “the neutral
party selected to conduct the election pursuant to (D)
and the right of enployees to request of the Labor
Comm ssi oner of the appropriateness of a designated work
unit.”
“This witten disclosure shall be distributed at
a neeting held during the regular work hours and
at the work site of the affected enpl oyees. An
enpl oyer shall provide that disclosure in a non-
English | anguage as well as English if at | east
5 percent of the affected enpl oyees primarily
speak that non-English | anguage. The enpl oyer
shall mail the witten disclosure to enpl oyees
who do not attend the neeting. The failure by
an enployer to distribute this witten

di scl osure at the neeting and by mail renders
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t he adoption of an enpl oyer-proposed alternative
wor kweek schedul e null and void.”

The difference here is -- actually, it just sort
of fleshes out what the requirement is. Right now there
is nothing that -- the enployer has to hold a neeting, as
| understand it, under M. Donbrowski’s proposal, but
doesn’'t -- it’s not clear what happens to peopl e who
can’t -- who are not there that day at work, or who are
sick. This requires themto just mail the witten notice
that’s already required to themand to provide -- where
you have non- English-speaki ng enpl oyees, to provide it in
t hat | anguage so that they can understand what they're
voting on.

| think that would be the only significant
changes fromthe current requirenment.

COW SSI ONER DOVBROWSKI @ Again, in the current
wage order, it’s:

“Such a disclosure shall include neetings duly
noticed, held at |east 14 days prior to voting,
for the specific purpose of discussing effects
of the flexible work arrangenent. Failure to
conply with this section shall make the el ection
null and void.”

COW SSI ONER BROAD: Right. So, | think what is
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-- what is being added here is a requirenment that --
spelling out what’s in the proposal, and that the witten
di scl osure be given to enpl oyees who are not present for
the meetings, and that it be distributed in non-English
| anguages where they -- people don’t speak English. We,
of course, have a | arge percentage of the workforce that
-- whose first |anguage, and in sonme circunstances, only
| anguage, is a non-English | anguage.

COW SSI ONER COLEMAN:  Just a point of
clarification. Do you know if this was part of the

previ ous arrangenents for alternative work voting, or is

this --
COW SSI ONER BROAD: That would be a --
COW SSI ONER COLEMAN: Or is this fairly new --
COW SSI ONER BROAD: This is new.
COW SSI ONER COLEMAN: -- way of doing it?
Ckay.

COW SSI ONER BOSCO:  Can | again -- as
understand it, you're adding the requirenent of mailing
to people that aren’t present or can’'t be present, and
that it -- the notice be in the | anguage that that
i ndi vidual speaks, if it’s non-English.

COW SSI ONER BROAD: Well, if it’s 5 percent or

nore of the workforce.
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COW SSI ONER BOSCO.  And that’s the only change
that you’'re contenpl ating?

COW SSI ONER BROAD: | believe so. | think, in
the first sentence, where it says, “The enployer shal
provi de each affected enployee with a witten disclosure
of the time and location of the balloting, the effects of
t he adoption of the proposal on the wages, hours, and
benefits,” | believe that is what’s required now, the
effects on the wages, hours, and benefits. It doesn't --
it’s assuned, but doesn’t say, require, that the tinme and
pl ace of the balloting be noted. The right of enployees
to repeal the proposal is in the wage order, but would be
-- would be part of this notification, and the right of
enpl oyees to request review by the Labor Conmm ssioner of
t he appropriateness of a designated work unit.

COW SSI ONER DOVBROWSKI : 1" m going to make --
again, Barry, when you're doing an alternative workweek
the enployer is trying to encourage the vote. And | --
again, | haven't heard problens on this. | haven't heard
of anybody saying they were excluded fromthe vote, they
didn't get the materials. | nean, | just, froma
phi | osophi cal point of view, it seens |ike we have enough
direction there for the procedures and that they would be

foll owed, to encourage, to get the vote --
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COWM SSI ONER BROAD: Well, M. Chairmn
actually, the fact of the matter is that there was never
any legal requirenent that any of these el ections be
filed with the Labor Comm ssioner. The enployers, prior
to AB 60, vigorously opposed that because they didn't
want to tell the government that the el ections were ever
happening. So we never knew how many alternative
wor kweeks were ever out there, since 1976. So, we don’t
know how many viol ations there were, or what the
enpl oyers were doing, or whether they were saying, “Hey,
here’s what we’'re voting on; vote for it.” W really
don’t know.

However, | think that the enployer -- there is
not hi ng that the enployer should fear fromhaving to tell
enpl oyees the truth about what the | aw provides. The
enpl oyer can nmake all kinds of argunents about why this
is a good idea, why it’s the greatest thing in the world,
but enpl oyees shoul d have the right to know what is
occurring. |It’s a requirenent that is posted, in any
case, or is supposed to be posted, with the wage order
anyway. So | just don't see what the problemis.

COWM SSI ONER COLEMAN: The bill requires that --
the current bill requires that they report the results of

the elections to the Labor Comm ssioner anyway, doesn’t
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it?

COW SSI ONER BROAD: That’'s correct.

COW SSI ONER COLEMAN:  Okay.

COWM SSI ONER DOVBROWSKI :  Does everybody

under stand t he proposal ?

Could I have a second?

(No response)

COWM SSI ONER DOVBROWSKI :  Commi ssi oner Broad?

COW SSI ONER BROAD: Paragraph (F):

“Only enpl oyees who have been hired on a
permanent full-tinme or permanent part-tine basis
who have worked at | east 8 hours per week in the
thirteen weeks preceding the election shall be
eligible to vote.”

| think the problem here is what happens when,
particularly in seasonal industries, you know, what
occurs when a whol e bunch of people |leave or go within a
period, and that the timng is made -- could vary

consi derably the nunber of people who are eligible to
vote, since the election binds all future enployees and
you may have a situation where the workforce conposition
changes dramatically.

COVWM SS|I ONER DOVBROWSKI : You know, as | read

this, though, afterwards, | think it conflicts, because
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we are proposing that all affected enpl oyees be able to
vote, and then we’ re proposing that only those -- well,
not all affected enployees. And |, again, would rather
leave it with all affected enployees being able to vote,
and let’'s -- again, if problens develop, let’s address
that at that point.
COW SSI ONER BOSCO:. | didn’t hear any testinony
that there is this sort of expansion and contraction of
t he voting pool, you know, that regqularly happens. So, |
nmean, it doesn’'t seemto ne that, at |east fromthe
testinmony, that we need to fix sonething that no one’s
conpl ai ned i s broken.
COW SSI ONER BROAD: All right.
Par agraph (GQ):
“Any el ection to establish or repeal an
alternative wor kweek schedul e shall be held
during the regular working hours at the work
site of the affected enpl oyees.”
| believe that’s in the chairman’s proposal
“The enpl oyer shall bear the costs of conducting
an election held pursuant to this section” is current
law, but is not in the wage orders, and |I think should be
specified. They can’t charge the enployees for the costs

of conducting an el ection.
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“Upon conpl aint by an affected enpl oyee and

after

i nvestigation by the Labor Comm ssioner,

t he Labor Conm ssioner may require the enpl oyer

to select a neutral third party to conduct the

el ect

ion.”

COWM SSI ONER DOVBROWSKI : And | will second that

nmoti on, Barry.

wor k

Andy, we need to have a roll.

COW SSI ONER BROAD: Things are getting better
(Laughter)

COW SSI ONER BROAD: Gradual ly.

COW SSI ONER BOSCO: Make slight gains on this.
MR. BARON: Donbr owski .

COWM SSI ONER DOVBROWBKI @ Aye.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COW SSI ONER BROAD:  Aye.

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  Aye.

MR. BARON: Four - zi p.

COW SSI ONER BROAD:  Par agraph (H)

“Enpl oyees affected by the change in any

hours resulting fromthe adoption of an
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alternative workweek schedul e may not be
required to work those new hours for at |east 30
days after the announcenent of the final results
of the election.”
The purpose of this is to ensure that people can
rearrange their lives to do this. W heard a great dea
of testinony about famly matters and chil dcare and ot her
concerns that are raised. Going froman 8-hour shift to
-- you know, five 8-hour days to three 12-hour days,
woul d necessarily require major changes in things |ike
childcare and transportation. So | think this is a very
reasonabl e proposal
COWM SSI ONER BOSCO: 1'll second it.
COWM SSI ONER COLEMAN: MWy concern on this is
that |'"mafraid we Ilimt the flexibility of the workers
and the workplace, putting 30 days in.
COWM SSI ONER DOVBROWSKI @ Coul d we just --
COW SSI ONER COLEMAN: I f we’ve two thirds of
the majority voting for the thing, | think we should
| eave the flexibility to the --
COW SSI ONER BOSCO:.  Well, this doesn’t prohibit
it fromgoing into effect. You just can’t require those
that don’t want to do it to do it for 30 days, right? |

mean, say if one person doesn’t want to do it, they
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sinmply would have to be set aside, | guess. | nean, |
think you could inplenment the plan right away, and then
t hose that sinply need 30 days to get acclimated to it
woul d have that. That's how | read it.
COW SSI ONER COLEMAN: So this wouldn’'t preclude
themfrominplenenting it before 30 days, if the majority
COWM SSI ONER BOSCO.  Not as | read it. It just
says, “No enpl oyee shall be required to,” right?
COW SSI ONER BROAD: Yeah. You know, it --
well, I don't --
COW SSI ONER DOVBROWSKI :  Could I -- | actually
t hought | had sonething on this in ny | anguage.
COW SSI ONER BROAD:  You have sonet hing that
says when the election is held, not when the proposal
goes into effect for the enployees. So | just don't
t hink you’ ve addressed it in your proposal.
COW SSI ONER BOSCO: | think, when you have
sonet hing as inportant as going froman 8-hour day to a
12- hour day or sonething in between, people should have a
period of time to adjust to that. This doesn’t preclude

-- as | say, it doesn’'t preclude 80 percent of the people

from going -- making the change i mmedi ately.
COVM SSI ONER BROAD: | mean, for exanple,
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anybody who has kids in childcare knows that you're
payi ng by the nonth.

COWM SSI ONER DOVBROWSKI :  Ckay.

COWM SSI ONER BROAD: So you’ve got to get to the
end of the nonth.

COW SSI ONER DOMBROWSKI @ Barry, you've got ny
vot e.

Call the roll.

COW SSI ONER BOSCO.  See, Barry, when we team up
on these things --

COW SSI ONER BROAD:  Yeah.

MR. BARON: Donbr owski .

COW SSI ONER DOVBROWSKI @ Aye.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COW SSI ONER BROAD:  Aye.

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  Aye.

MR. BARON: Four-zip.

BB. Okay. Paragraph (lI), it’'s already in the

proposal, and it is in the statute, | believe, as well as
in the proposal -- correct me if I'mwong -- | knowit’s
in the statute -- I'"mnot sure if it’s in M.
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Donbr owski’ s proposal -- but:
“No work unit may be established by an
enpl oyer solely for the purposes of adopting or
repealing an alternative wor kweek schedule. The
Labor Comm ssi oner”
-- and this is new --
“ -- shall review and approve, reject, or nodify
t he designation of any work unit of affected
enpl oyees by an enployer if a witten request is
made to the comm ssioner by an enpl oyee of the
enpl oyer at | east seven days prior to the date
of the election held on the proposed adopti on of
an alternative workweek schedule. The Labor
Comm ssioner’s determ nation shall be final and
bi ndi ng.”
This all ows enpl oyees who feel like this is a bizarre or
i nappropriate work unit, where people do not bel ong
together in any logical way, to make a request to the
Labor Conmm ssioner. The Labor Conm ssioner -- the Labor
Comm ssioner’s determ nation would settle the matter for
all purposes for that election.
COW SSI ONER DOVBROWSKI :  Second?
(No response)

COVM SSI ONER DOVBROWSKI Conmm ssi oner Broad?
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COW SSI ONER BROAD: Okay. Paragraph (J):
“The enpl oyer shall maintain an atnosphere
of neutrality regarding the election and
enpl oyees shall be free fromintimdation and
coercion. No enployee shall be discharged or
di scrim nated agai nst for expressing opinions
concerning the alternative workweek el ection or
for opposing or supporting its adoption or
repeal. The Labor Conm ssi oner shal
i nvestigate any alleged violation of this
section and may render the alternative workweek
schedul e null and void.”
The purpose here is to require that the enployer not be
engagi ng in conduct which is intimdating or coercive.
The idea of having a secret ballot vote is that enpl oyees
are free to vote and should be free to tal k about this
matter at work and express their opinions wthout fear of
retribution.
| can’t -- | don’t know that any of the
enpl oyers commented in any way that this was problematic,
in any of their correspondence. And it seens like it’s
axi omatic that the atnosphere in which this election is
conduct ed shoul d be neutral.

COW SSI ONER BOSCO: | have a question.
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t hi nk, obviously, you d want to nmai ntain an atnosphere of
neutrality, but that would not prohibit the enployer from
taking a position on the subject. |Is that true? | nean,
wouldn't it --

COW SSI ONER BROAD: Right. And to answer --
think, to answer that, | think nmaybe we should add a
sentence that said, “Nothing in this section shal
prohi bit an enployer from expressing its opinion with
regard to the proposed alternative workweek.”

COW SSI ONER BOSCO: W th that change, 1’11
second t he anmendnent .

COW SSI ONER DOVBROWSKI :  Was this -- | have a
question. Was this in AB 60 at any point?

COWM SSI ONER BROAD:  No.

MR. BARON: And where --

COW SSI ONER BROAD: Oh, gosh -- after the
second sentence, “Nothing in this section shall prohibit
an enployer fromexpressing its opinion with regard to
t he proposed alternative workweek arrangenent.”

COW SSI ONER COLEMAN: Is that problematic with
t he sentence that says the enpl oyer nmust nmaintain an
at nosphere of neutrality?

Do you --

COWM SSI ONER BOSCO  Well, that’s why | raised
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it. But | think an atnosphere of neutrality is one where
people aren’t, you know, being coerced or intim dated.
That’'s different from an enpl oyer being able to say, “In

my opinion, this is a bad idea or a good idea.”

COWM SSI ONER BROAD: | think it’s the difference
bet ween an enpl oyer saying, “Hey, you know, | think this
woul d be really good for us to do this shift,” and an

enpl oyer saying, “Why are the two of you standing there
tal king? You know, what are you tal king about?” You
know, that’s -- well, | don't really want to -- “Why are”
-- you know, “Are you talking about this alternative

wor kweek thing?,” you know. *“Stop talking about it.”
That would be, I think, a violation of this section.

Cbvi ously, the enployer is proposing it and is
in favor of it, and the enpl oyer has every right to say
that they think it’s a good idea.

COW SSI ONER BOSCO: Kind of elimnate the water
cool ers and everything before --

COWM SSI ONER BROAD:  Yeah, right.

COW SSI ONER DOVBROWSKI : Okay. So we have a
second?

COW SSI ONER BOSCO:  Yes.

COWM SSI ONER DOVBROWEBKI :  Call the roll

MR. BARON: Dombr owski .

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

171

COWM SSI ONER DOVBROWSKI @ No.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COW SSI ONER BROAD:  Aye.

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  No.

MR. BARON: Two-two.

COW SSI ONER BROAD: Okay. Wth that, | would
make -- well, | want to understand sonething, M.
Chairman. W th respect to the issues where M. Bosco and

mysel f voted “aye” and where there m ght be a reasonable

i keli hood that M. Rose would vote “aye,” | assune that
we will be free at the next nmeeting to put those issues
on the agenda for reconsideration. |s that how --

COWM SSI ONER DOVBROWSKI :  Reconsi derati on, but
no testinony, if that’'s okay with you.

COW SSI ONER BROAD: That’'s fine with ne.

COW SSI ONER DOVBROWSKI @ Yeah. And, | nean,
that’s fine, and everyone shoul d understand that.

MR. BARON. So can | just --

COW SSI ONER BROAD: | have not hing nore.

MR. BARON: Can | just -- can | just be clear on

the last? So on all the itens were there were |ike two-
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to-two votes, those itens will be noted for
reconsideration? |s that the point?

COW SSI ONER BROAD: Is that right or --

COWM SSI ONER COLEMAN:  The two-to-two votes.

COW SSI ONER BROAD: As well as the matters that
were -- well, actually, | think --

COW SSI ONER BOSCO.  Techni cal |y,
reconsideration is usually done by someone that wants to
vote the other way on sonmething. But | think it just be
an agreenent between us that, on those itens -- that
we’'re not going to open up the whole thing, but on those
items, we'll reopen them Can’t we agree to that?

COWM SSI ONER DOVBROWSKI :  I'm fine with that.

COWM SSI ONER BROAD:  Okay.

COW SSI ONER BOSCO: | don't think it’'s a
techni cal reconsideration.

COW SSI ONER BROAD: Right, right. Okay. Then
we' Il just assune that that will -- that those itens wll
be on the agenda.

COW SSI ONER DOVBROWSKI :  Okay.

COW SSI ONER BOSCO: Coul d we have |ike a two-
or three-mnute break? Are we finished with what we're
going to do here? Could we have a couple m nutes right

now?
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COWM SSI ONER DOVBROWSKI @ Sur e.

(Thereupon, a short recess was taken.)

COW SSI ONER DOVBROWSKI @ We' || reconvene the
hearing. | believe we last left that we had agreed to
notice for reconsideration all of the itens that were
two-to-two votes. There are a couple other itens that I
agree that we will schedule for reconsideration as well.

Comm ssi oner Broad, do you want to --

COW SSI ONER BROAD: Yes. Those items are the
definition of who is covered in healthcare by 12-hour
days, and the issue of whether overtinme for those 12-hour
days is to be paid after 40 hours or after 36 hours.

COWM SSI ONER DOVBROWSKI @ Ckay.

Conmi ssi oner Bosco, is there anything el se?

COW SSI ONER BOSCO. M. Chairman, |'d like to
return to, actually, where | started on this. And I -- |
feel that we should pay closer attention to who's covered
under the definition of “healthcare industry.” And |I'd
li ke to have that discussed again when we neet.

COW SSI ONER DOVBROWSKI :  Agr eed.

COW SSI ONER BOSCO: Also, could I ask a
techni cal question of our |egal counsel or other staff
peopl e, or anyone who m ght know the answer to this?

l’mnot famliar with the noticing requirenents
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in California as to -- the way we’ ve been doing this now
is we noticed one proposal, and we’'re anendi ng back and
forth and rewiting --

COWM SSI ONER DOVBROWSKI :  Ri ght .

COW SSI ONER BOSCO: -- and | don’t know if we
have to put out for public notice what we’ ve done now,
before we vote on it, or --

COWM SSI ONER DOVBROWSKI : W' ve fol | owed the
procedures on this that |I believe we foll owed, basically,
on in the interimwage order, in terms of posting
sonet hi ng out and then anending it at the hearing. |
synpat hize that it’'s very nmessy and ugly, but --

COW SSI ONER BROAD: Well, the only distinction
| would say, is that what we did today was not anend what

was noticed, but anend sonething that wasn’'t noticed,

that is to say, your proposal. And that’s the difference
between -- and perhaps critical difference -- between
what was done at the interim-- with the interimwage

order. We nmade a nodification of the thing that was
noticed to the public.

COW SSI ONER DOVBROWSKI @ But when all is said
and done, this is an anmendnent to your notice. \What I
prepared was from existing orders, interimwage orders,

interimstatute, and then the amendnents that were
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suggest ed.

So, again, | think -- 1 would not that we are
scheduling for reconsideration those controversial itens.

Anyt hi ng you want to add?

(No response)

COWM SSI ONER DOVBROWSKI :  Okay. Andy, | think
you have to nmake -- you have sone | anguage to the chair’s
alternative proposal which we are substituting as an
amendnent to Comm ssioner Broad s proposal. Do we have a
noti on?

COW SSI ONER BOSCO:.  Yes, | nove adoption of the
chair’s amended proposal.

COWM SSI ONER DOVBROWSKI @ Second?

COWM SSI ONER COLEMAN:  Second.

COW SSI ONER BROAD:  Poi nt of order.

COVM SSI ONER DOVBROWSKI :  Um hnm

COW SSI ONER BROAD: That proposal, as anended
by the various things that we --

COWM SSI ONER DOVBROWBKI @ Ri ght .

COWM SSI ONER BROAD: Okay, that -- that | had
suggested that received three votes.

COWM SSI ONER DOVBROWSKI @ Correct .

COW SSI ONER BROAD:  Ckay.

COWM SSI ONER DOVBROWSKI :  Call the roll.
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MR. BARON: Donbr owski .

COWM SSI ONER DOVBROWBKI @ Aye.

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COWM SSI ONER BROAD:  No.

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  Aye.

MR. BARON: Three-one, adopted.

COW SSI ONER DOVBROWSKI :  Okay. The next item
on the agenda is consideration of amendnent to Wage Order
5 deleting personal attendants, resident nmanagers, and
enpl oyees who have direct responsibility for children in
24-hour care from Section 3(D) of that order to conply
with pertinent federal regul ations.

M. Baron.

MR. BARON: The issue, which has been raised
previously, is that in the -- in Oder 5, as anended in
93, this Section 3(D) called for, again, personal
attendants, resident managers, and this issue of adult
enpl oyees, were under a situation where they had
exenmption for up to 54 hours. In 1998, at the sanme tine
when the 8-hour day was repeal ed, representatives of the

Departnent of Labor infornmed the Comm ssion that these
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exenptions violate the Fair Labor Standards Act, and
that, as opposed to 54 hours, that it needed to be 40.
So, in the 1998 version of the orders, the Conm ssion
adjusted it from 54 back to 40.

However, as part of AB 60, AB 60 makes reference
of going back now to the earlier version of the orders,
so we now go back to the 93 version that has 54 hours.
So, the representatives of the Departnent of Labor canme
and said that, you know, we’'re now back to where we were
before, and that this 54 hours is out of conpliance with
the Fair Labor Standards Act.

So, you have | anguage sitting before you that,
in essence, deletes fromthe 54-hour exenption those sane
-- those sane entities that you see crossed out, to then
conformw th the feds, and so that, therefore, the only
one that’s left in here is organized canp counsel ors,
which is
-- who do have that degree of exenption. So it basically
-- basically, what this would do is put these folks in
the same situation as enpl oyees generally, in that, you
know, they then would, you know, have to |live under --
| et alone FLSA, but also have to |ive under AB 60.

And ny understanding is that |’ ve been

approached by representatives of entities involved here
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saying that what -- that they seem to understand that
they go back to 40, but that they re still |ooking to not
have to be covered under the 8-hour day. | had said

that, anmong other things, that the only instances where
t he Conmm ssion has | ooked to deal with ongoing
exenptions, exenptions |ooking at this, had been for the

i ndustries and occupations that have been specifically

delineated in the bill, and that otherw se, the
Comm ssion, like -- be it for conputer professionals or
the construction industry, has always kind of -- the

policy has been that you would have to go to wage boards.

So, that’s basically where the issue is sitting
here. There seens to be sone interest on behalf of these
entities of wanting to have sone tine to informtheir
fol ks of what the situation is going to be. So, you
know, if people want to, you know, put off till the next
hearing doing this -- but the fact is that -- again, |’ve
| aid out what the situation is in terns of state and
federal |aw

COW SSI ONER DOVBROWSKI @ So, | et nme understand.
The parties affect us want us to put this over for the
next hearing so that they can comunicate with us?

MR. BARON:. So that, | guess, in general, they

can communicate with their folks the change in
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circunstance, and that -- ny understanding is, is that
they may be com ng back before the Comm ssion to dea
with this issue, but, you know, mnmy understanding here is
that for the Conm ssion to deal with this issue in |line
with the approach they’ ve taken to any industry or
occupation that was not specifically listed in the bill
is that you would have to go to a wage board. So, |
mean, if --

COWM SSI ONER DOVBROWSKI : Al'l right. W thout
objection, I would -- | would nove that we just put this
over, then, to the next hearing and give them sone tine.

COWM SSI ONER COLEMAN:  Second.

COW SSI ONER DOVMBROWSKI ;@ W' re tal ki ng about
putting this itemover to the next hearing.

Call the roll.

Al in favor?

(Chorus of “ayes”)

COWM SSI ONER DOVBROWSKI :  Item 4, in accordance
wi th provisions of Labor Code Section 554 and 558,
consi deration of and public conmment on and an anendnent
to Wage Order 14 to add the | anguage in Section 10 of
I nteri m Wage Order 2000, “Civil Penalties,” to Section 17
of Wage Order 14.

MR. BARON: This deals with the fact that in AB
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1 60, there’'s reference in Section 554 that basically says
2 that AB 60 does not apply to Order 14, which affects

3 agricultural enployees, other than Section 558. Section
4 558 is the section that |ays out penalties. So,

5 basically, all we are doing here is taking the mandate of
6 AB 60 and putting those penalties, which are both |isted

7 inthe bill and listed in Section 10 of the interim and

8 just saying that we will be putting those penalties into
9 Order 14.
10 COWM SSI ONER DOVBROWSBKI : Ckay. What do you

11 need us to do?

12 Ckay. Can | get a notion to adopt?

13 COW SSI ONER BOSCO:  So noved.

14 COW SSI ONER DOVBROWSKI @ A second?

15 COW SSI ONER COLEMAN:  Second.

16 COWM SSI ONER DOVBROWSKI :  Al'l in favor, say
17 “aye.”

18 (Chorus of “ayes”)

19 MR. BARON: So adopt ed.

20 COW SSI ONER DOVBROWSKI @ Item Nunber 5 is

21 further consideration of managerial duties.
22 COW SSI ONER BOSCO.  Don’t you think we’ve had

23 enough controversy for one day?

24 COWM SSI ONER DOVBROWSKI : Well, | do, and I
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woul d state up front, |’ve been infornmed we’'re not going
to take a vote on this issue, so what | would like to do
is just sinmply have a twenty-m nute discussion, ten

m nutes of the proponents, and then I'd |like to get ten
m nutes in response, wth the understanding that we’'ll be
recal endaring this again for the next hearing.

M. Young and Ms. Thonpson.

Is this itemin the packet somewhere?

MR. YOUNG  Thank you, M. Chairman and nenbers.
| understood our itemwasn't a prinme-tinme event. | just
didn’'t expect to follow Conan O Brien on the tinme slot
here.

Again, as you stated, we want to -- actually
wanted to use this time to cone to the Comm ssion, not
ask for a vote, because this has really becone |ike
untying a Gordian knot. | mean, it is -- it’s one of
t hose damm Rubi k’ s Cubes; we have not figured out how to
get all the colors aligned yet.

What you have in front of us is -- in front of
you is a work in progress, and truly nothing nore than
that. | mean, the proponents and the opponents, | nean,
we literally finished this just yesterday and shared it
with them W want themto have a chance to di gest and

conme back to us with suggestions and try to get further
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input. It’s furthernore our desire to nmake sure this
does not affect the construction trades, to limt it to
Wage Orders 4, 5, and 7.

And the one thing we do feel strongly about this
is, in keeping with the | anguage that was in AB 60
certainly -- and our desire is to get -- and one of the
things we took to heart, the criticismof our previous
proposal, is that it was in conflict with FLSA
regul ations. W'’re trying to get closer to that, and, in
essence, we're trying to, in short form-- or, excuse ne
-- in short, trying to adopt the federal long form the
|l ong test for what is a manager. Again, we're not there
yet. We continue -- we will continue to work on this and
report to the Commi ssion and all interested parties

before we ask the Conmm ssion to study our final work

pr oduct .

| have Lynn Thonpson, who can at | east explain
at |l east where we’'re at now, and I'Il turn it over to
her .

MS. THOWSON: My name is Lynn Thonpson, and |’ m
an attorney with the Law Firm of Brian Kays, LLP, in Los
Angeles. And | have been working with the California
Retailers Association and ny clients, who are businesses

in California, to try to come to grips with the
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definition of duties that neet the test of the exenption
for purposes of the executive, the adm nistrative, and
t he professional exenptions in California.

| think that enpl oyers doing business in
California have a real need for clarification of the
duties test. They need to have rules that they can
clearly understand and follow. The existing |anguage in
t he wage orders has been very sparse, and it has been the
subject of interpretation by the DLSE over the years,
and, quite frankly, in the enployer community, we have
experienced variations in the interpretation of the
exenptions over the years and the tests that are being
applied and the duties that are considered exenpt and
nonexenpt. And we think that there’'s a real need for
clarity.

What this proposal is not about is not about
creating a | oophole to sonehow render |arge groups of
enpl oyees exenpt sinply because they have a manageri al
title and managerial responsibilities. That’s not what
we're trying to achieve. W understand very clearly that
the statute requires that nore than 50 percent of the
enpl oyee’s tinme nust be spent engaged in exenpt duties,
and we understand that our task here is to try to

identify what are those duties that constitute exenpt
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duties for purposes of satisfying that requirenent.

The proposal that was present a couple of nonths
ago and hotly debated was the subject of sone objections,
whi ch included a concern that the attenpt to enunerate
duties for executives was sonehow too broad. Sone
believed that it went beyond even the duties that would
be consi dered exenpt under the FLSA. There was concern
that it didn't include certain elenments of the duties
test that had been historically adopted by the DLSE in
California that we derived fromthe federal |ong test
duti es.

And so the proposal you have in front of you is
an effort to try to build back in sonme of those concepts,
and hopefully do it in a way that will make everybody
confortable that it’s in the best interests of both
busi ness and enpl oyees in the State of California.

If you just take a | ook at the proposal, ny task
here today is to try to outline it for you, really, and
try to express what the objectives are for the proposal.
| personally think we’ve gotten pretty close to a
wor kabl e draft, but there are still sonme questions that
have been raised, and we're going to be working through
those in the next nonth.

But fundanmentally, | think what you have to
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understand as a baseline is that, under federal |law, for
enpl oyees that are earning two tinmes the m ninum wage in
California, the federal short test applies, the short
test for determ ning the exenptions. And that is purely
a qualitative test that requires that primary duty be
managenent, and that the enpl oyee direct two or nore
enpl oyees. That is the federal baseline.

Now, what we are proposing to do here --

COW SSI ONER BROAD: Excuse ne. That is not
California | aw, however.

MS. THOWSON: That is the federal baseline.

COW SSI ONER BROAD: Right. So it’s not
relevant to this discussion because we do not have a

“primary duty” test, period.

MS. THOWPSON: |'mjust saying to you that that
is the federal -- that is the federal standard that
applies to enployees in California. That’'s -- that is --
we're working -- we have to operate here under both
federal and state law. |I'mjust trying to create a
framework. |’ m not

suggesting --
COVM SSI ONER BROAD: But that --
MS. THOVPSON: -- that that's the state test.

COW SSI ONER BROAD: But the state -- but the
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federal test does not apply under the Fair Labor
St andards Act because the state provides a nore
protective standard.

M5. THOWPSON: Actually, the federal |aw does
apply under the Fair Labor Standards Act if people go to
the federal law to enforce the overtinme |laws. The
federal |aw applies equally in California. The
Departnent of Labor has jurisdiction to enforce the Fair
Labor Standards Act in California, and, in fact, does so.
As a practical matter, many overtime clainms tend to be
spiraled up through the state systemin California
because the requirenments have traditionally been nore
restrictive.

But from an enpl oyer -- from a business
standard, we have to worry about conplying with both sets
of regulations in California. W'’re not exenpt fromthe
Fair Labor Standards Act here. So all I'’mtrying to say
is that we have a baseline here.

As an enpl oyer, when you |l ook at your wage and
hour obligations, you | ook at federal |aw and you see
we’' re paying people two tines the m ni num wage, we have
to satisfy these requirenments under the Fair Labor
Standards Act. It doesn’t matter what California says;

we have to do that in order to be in conpliance with
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federal | aw.

Ckay. Now we turn to California law. And what
do we need to do to satisfy the requirenents for an
exenption, for an anal ogous exenmption, under California
law? That’'s -- that’'s the prem se.

Now - -

COW SSI ONER BROAD: Though if you satisfy the
federal |aw but do not satisfy the California |aw, you ve
got to -- they are not exenpt in this state.

M5. THOWSON: They’' re not exenpt under
California | aw.

COW SSI ONER BROAD: They’'re not exenpt, period.
You cannot -- how can you exenpt thenf

M5. THOWSON: Well, they' re exenpt from federal
overtinme, but they' re not exenpt --

MR. YOUNG. Now, Conm ssioner Broad, we
under stand your distinction and we -- you're right,
you're correct -- and let our witness, if you could, just
descri be the proposal. You are correct. |In fact,
California | aw woul d be -- obviously, they would not --

t hey woul d not be exenpted.
So let’'s --
MS. THOWPSON: You have to conply with

California.
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MR. YOUNG We'lIl npbve on with the proposal.

M5. THOWPSON: Ri ght.

What this proposal is doing is it is basically
building into the California exenption the federal | ong
test, which includes a series of duties requirenents that
have been historically utilized by the DLSE in
California, which include the exercise of discretion, the
ability to hire and fire, the direction -- responsible
direction of two or nore enpl oyees, and in the context of
manageri al work, that you' re primarily engaged in -- that
your primary duty is manageri al

Now, in addition to those -- so we are -- we are
carrying forward what the DLSE has al ways used as
predi cate duties for the exenption in California, taking
t hem out of the federal long test. Now we add the
gquantitative requirement under California |law, that the
enpl oyee nust spend nore than 50 percent of his tinme
engaged in exenpt duties.

So, you will see in front of you what we say
her e.

In Section (A), we say that, “The enployee’s duties and
responsibilities nust satisfy the |long test requirenents
for the applicable exenption under the Fair Labor

St andards Act and pertinent regulations,” and we cite the
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specific ones so that people can refer back and see
exactly what we’re tal king about. And, in addition to
that, “More than 50 percent of the enployee’ s working
time must be spent engaged in exenmpt work.” And that is
the federal |ong test duties plus the 50 percent
“primarily engaged in” standard that conmes out of Labor
Code Section 515(a).

For purposes of determ ning what are exenpt
duties, in ternms of determning if you re spending nore
t han 50 percent of your tine engaged in exenpt work,
we’'re also |looking at the federal definition of what
duti es are exenpt and what duties are nonexenpt.

And so, we refer back, again, to the pertinent
regul ati ons and | aw under the Fair Labor Standards Act
t hat provides, | think, a very workable definition, in
the federal long test, of what exenpt work constitutes.
And hopefully, it’s not going to be terribly
controversial. | think it is -- if one reads those
regul ati ons and reads the duties, it seens to ne that it
is very consistent with the framework that is
hi storically the case in California and is acceptable in
California

The test very specifically and explicitly, under

federal |aw, excludes working foremen. For exanple,
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peopl e who are spending too nuch tinme perfornmed in work
of the same nature as their subordinates are not going to
be engaged in exenpt duties. That kind of work is
defi ned as nonexenpt under the Fair Labor Standards Act.

The benefit, | think, of this approach is that,
nunmber one, | think it addresses the concern that was
raised last tinme, that sonehow, in attenpting a unique
definition of duties under state | aw, we undercut the
federal |aw or we sonmehow are acting in a way that’s
inconsistent with the federal framework. And frankly,
it’s also nmuch easier, | think, froman enpl oyer’s
standpoint. It’s nuch easier to be dealing with a comon
source of definitions rather than attenpt to craft an
entirely new set of, you know, an enunerated |ist of
duties, as was tried last tine, sonmething like that. W
have consi stency, and we have clarity, and we have the
ability to rely upon a volune of information that we can
turn to in understandi ng what we’re tal king about.

So, that is fundanmentally what this proposal is
all about.

If you turn to the second page of the proposal
that’s in front of you, the paragraph at the top tal ks
about, really, the nethodol ogy for conducting the

anal ysis of whether you are spending nore than half your
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time engaged in exempt work. And again, | think this
cones right out of the methodol ogy that is described in
the Ramrez case and the net hodol ogy that the Departnment
has traditionally enployed, in the sense that you | ook to
work actually performed during the course of the workweek
and you determ ne the ampbunt of time that you’' re spending
on that work, and you allocate it as between exenpt and
nonexenpt. You figure out what work goes in this colum,
what work goes in that colum, add it up, and if nore
than 50 percent of the tine is spent in the nonexenpt
colum, then you' re nonexenpt.

Thi s paragraph also incorporates, in the niddle
of the sentence, sone | anguage out of the Ram rez case
where the Suprene Court said that it’s appropriate also
to consider what the enployer’s expectations and the
realistic requirenents of the job are. And that’s
because it shouldn’t be that an enpl oyer can set out a
set of requirenents and have an enpl oyee not perform you
know, the duties, basically by not -- not doing what he’s
supposed to be doing, sort of nove hinself out of the
exenption. And the Suprenme Court specifically addressed
that, and this incorporates that -- that |anguage out of
t he Suprene Court’s deci sion.

The final paragraph, | think, is the paragraph
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where there has been some controversy and sone concern
and | think this is really where the debate centers, as |
understand it. And let ne try to describe to you briefly
at this point what we're really trying to address here.

Ti me devoted by an enployee to exenpt work is exenpt tine
for purposes of determ ning whether that enployee is
primarily engaged in managerial work, even if the

enpl oyee is sinultaneously or incidentally performng

ot her work, such as production, that m ght be
characterized as nonexenpt.

Now, what that is trying to deal with is a
situation where an individual perforns a comnbination of
tasks or duties in the course of their job. And the
realities of the way people work nowadays in this era of
mul ti-tasking, so to speak, is that people do, in fact,
do nore than one thing. They are engaged in a variety of
activities. Wiat | would really |like the conm ssioners
to focus on, is the first el even words of this paragraph
sinply is saying that the tine that an enployee is
spendi ng devoted to exenpt work is exenpt tinme, even
t hough the enpl oyee m ght be doi ng other things
incidentally. And that’'s -- that is not to say that
sonehow, because the enployee is doing -- you know,

agai n, has a nmanagerial |abel on his forehead, that the
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time he devotes in nonexenpt work is exenpt time. That's

not the objective, and that’s not what we’ re saying here.

By illustration, just taking nmny own work as an
exanple, | prepare position statenents or letters using
my conputer. | am physically engaged in typing the
keyboard. | may, you know, rush out to the fax machine

and, you know, generate a fax cover sheet and fax a

docunment to ny client. | regularly use the copying
machi ne. But those activities are incidental, it seens
to me, to the work that 1" m engaged in, which is -- which

is work that would be considered exenpt for purposes of
California overtine | aws.

| think, simlarly, you can nmake anal ogies in
t he managerial context. A manager who iS preparing a

report and who is using a conmputer to prepare that

report, that is incidental work. It is sinmultaneous. It
does not destroy the character of the work. That -- it
is -- it is directly and closely related, if you will, to

t he performance of the exenpt duty. That is basically
the concept that we are trying to capture here, that the
exenption is not sonehow destroyed with respect to the
tinme that is devoted to exenpt work because sonet hing

el se incidentally or sinmultaneously is going on. And I

woul d suggest to you, those words “incidentally or
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si mul t aneously” are narrow words.

You know, again, what we're trying to determ ne
here is the overall character of the work that the
enpl oyee is engaged in and attenpt to fix that and count
only that tinme that is spent engaged in exenpt duties.
And again, just to enphasize, production work or other
work that is unrelated or only renptely related to exenpt
work is not exenpt. We’'re not contendi ng ot herw se.

Ckay. And there are many exanples that we coul d
use to, | think, sort of flesh that out and try to get
confortable --

MR. YOUNG But, M. Chairman, that’'s the
essence of the proposal.

COW SSI ONER DOVBROWSKI :  Ri ght .

MR. YOUNG  Again, a work in progress. Wat we
woul d urge, again, those who have the | anguage, to
perhaps, if they -- if they have suggested alternatives,
totry, if possible, to get themto us so we can, |
think, at least try to incorporate that into our draft.

M5. THOWPSON: Ri ght.

And let nme just briefly address the presunption,

which is the |ast sentence, in just -- just a mnute,
just so that -- to try to put that in context too.
First of all, this was taken --
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MR. YOUNG Well, why don't we wait? When we
bring the final proposal to the Comm ssion, at that
point, we'll deal with it. | mean, | think we’ ve
exceeded our ten mnutes. | was getting the signal

MS. THOWPSON: Okay. All right.

COW SSI ONER BROAD: Yeah. Well, | do believe,
in the intervening nonths, you ve inproved the pitch, if
not the -- if not the essence of the pitch.

One, | don’t agree with you that California
permts, under AB 60, Section 515 of the Labor Code, for
us to create |legal presunptions that would affect
l[itigation. That’'s sonmething that should be done in the
Evi dence Code. And, in fact, | think it reverses
traditional presunptions in |abor |aw altogether.

The fact of the matter is, if we -- if we |eave
your exanple, because you' re an attorney, so you're
exenpt because of your licensure -- you can use Xerox
machi nes all day | ong and be exenpt. The question really
is who we're really tal king about here, which is the so-
cal |l ed wor ki ng managers, the person who is, in fact,
flipping burgers for 60 percent of their time, but you
woul d presune that burger-flipping tinme to be exenpt tine
for the purpose of the law, which is in conflict in

principle with the strictly -- the strict test which is
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an allocation of tine between exenpt and nonexenpt
duties. You either are or you are not spending nore than
50 percent of your tine.

| agree with you that if a manager is sitting in
t he manager’s office and goes and sharpens his or her
pencil and then goes and wites a report that says, “I
believe that X, Y, and Z Enpl oyee should be term nated
i mmedi ately,” that the fact that they re sharpening the
pencil is an incidental activity. However, if they're
spendi ng 25 hours a week sharpening pencils, and that’s
what they’'re doing, the fact that they have other
manageri al duties is pretty irrelevant if what they do is
-- they are a pencil-sharpener.

MR. YOUNG  But, Comm ssioner Broad, | think
what we're trying to do is craft sonething so that -- |
mean, we keep tal king about flipping burgers and
sharpening pencils in a wired world, where the reality
is, is that nost people have desktop conputers, and nost

peopl e have either networked or their own personal

printers. And now, | think, the age of have a secretary
conme in and we'll dictate to them | think that is |ong
since past. It is, at best, the exception, not the rule.

And yet there are people like nyself, who m ght spend one

or two days just witing letters. They have to conme over
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to the building and do nothing nore than work on ny
conputer, yet I'mclearly a manager of the -- | nmean, you
know, certainly, | have responsibilities --

COWM SSI ONER DOVBROWSKI :  To be -- to be
specific, though, the proposal calls for the -- skip over
-- | nmean, we know we’re tal king about the presunption,
but this proposal is calling for fulfilling all of the

duties spelled out in the long test. So, as a practical

matter, | would assune that you wouldn’t be able to
satisfy all of those duties. You' d -- | nean, you have
to satisfy all the -- do all those duties nore than 50
percent of the tine. That's still the heart and essence

of this proposal

COW SSI ONER BROAD:  Well, | just find that
Par agraphs (A) and (B) are in conflict with the last two
par agr aphs, altogether. They're just in fundanental
conflict.

| think there probably is -- | think it’s a fair
criticism fromthe point of view of enployers, that we
have had, since 1947, a rule as to the duties that is
referred to federal lawin its enforcenent, but we don’'t
actually set out how to define that, and I think there
probably is room for discussion about whether the federal

| ong test or aspects of the federal |long test my be used
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to determ ne what are the duties.

But as to the allocation of tinme between those
duti es and nonexenpt duties, | think AB 60 is absolutely
clear on its face that it is a strict quantitative test,
and that you can’t count, ever, nonexenpt duties as
exenpt duties or presume themto be exenpt duties, or
di scount them because you’'re thinking of sonething else
at the same tinme, or anything of the sort. That statute
was witten clearly, and the legislative history is
clear, and the |l anguage is clear on its face, to codify
existing WC practice as -- with a strictly quantitative
test that is the subject of nunmerous court decisions that
have interpreted that, and not to introduce change to
presunptions or alter the burden of proof in litigation
or anything of the sort.

So, | think the | ast paragraph of this proposal,
at the very m nimum should probably di sappear. And if
there’s sonmething to discuss at the next hearing on this
matter, it should be confined to what are the duties that
meet the test of the exenption.

Now, |let nme also point out that we are all owed
to consider, only in this context, what is the definition
of exenpt versus nonexenpt duties. W have no | egal

ability to consider, w thout conveni ng wage boards,
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anything having to do with tine devoted to one versus
time devoted to the other. So | don’'t even think that

t hat paragraph is properly before the Comm ssion, even if
it was lawful, which it’s not.

So | have a fundanental problemwth it. And
appreciate the work that’'s been done on it, and | think
that there’'s a possibility of reaching sonme issue
conprom se here with respect to the definition of duties,
i mporting the federal |ong test, which I think we have
done all these years, but not to fundanentally change the
I aw.

MR. YOUNG M. Chairman, with that, we’l
concl ude our presentation and take to heart what
Comm ssi oner Broad said and continue to try to work with
hi m and others to try to craft sonething that perhaps we
can bring before you in June, with some -- | know it
woul d be precedential for this -- for this Conm ssion,
but with sonme degree of unanimty in it.

Thanks.

COW SSI ONER DOVBROWSKI @ M. Abr ans.

MR. ABRAMS: M. Chairman, a question of process
and procedure. Jim Abrans, with the California Hotel and
Mot el Associ ati on.

And we too applaud the efforts of the Conm ssion
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to try and get sone clarity as to what does and what does
not constitute exenpt duties. As you know from our prior
testinmony, we have a |lot of people in the industry --
there apparently is a proposal before the Comm ssion at
this point intinme. |Is that sonething -- did I infer
correctly fromthe testinony that was just given?

COWM SSI ONER DOVBROWSKI @ Yeah

MR. ABRAMS: Okay. | nean, | don’t quibble with
that. You know, | just --

COW SSI ONER DOVBROWSKI @ W' re havi ng
di scussi ons back and forth. W’ve noticed it three
times, and we’ll be happy to give you a copy of what we

have at this point.

MR. ABRAMS: No, no. | don’t quarrel with the
fact that there’'s sonmething there. | just think that
people -- not only ny association, ny enployer, but other

enpl oyer and enpl oyee groups, just need to know what the
process is.

So, if -- is this sonmething that’'s going to be
made avail able so -- well, several questions.

First of all --

COWM SSI ONER DOVBROWSKI :  Yes, Jim

MR. ABRAMS: First of all, is this a work in
process on behalf of the Retailers Association or -- and
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the reason -- the reason -- let ne finish the question so
you can maybe understand. | -- | want to nake sure that,
to the extent that there are issues specifically rel evant
to | odging, food service, or any other group of

enpl oynent situations, that they are --

COW SSI ONER DOVBROWSKI : Jim |’ Il be happy --
in the interests of -- I’d be happy to give you the
proposal and let you look at it, and we’'ll receive your

comments as part of the process over the next 30 days.

MR. ABRAMS: Thank you.

COW SSI ONER BOSCO. Could | interject here for
a second? One of the things that really concerns nme is
that there seens to be an issue over how much of this, if
any, is within our jurisdiction vis-a-vis -- vis-a-vis AB
60. Can we, before such time as we really take this up
in earnest, which I’msure we’re going to, have
substantive opinions on that so -- because it doesn’'t
seemto ne that it’s wise to, you know, waste anyone’s
time if we --

COW SSI ONER DOVBROWSKI :  Sur e, yeah

COW SSI ONER BOSCO:.  -- if we really aren’t sure
that we're on pretty firmlegal ground.

COW SSI ONER DOVMBROWSKI : Dul y not ed.

M . Ranki n.
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MR. RANKIN: Well, I'"’mglad to know t hat | abor
wasn’'t the only one that didn't get everything before the
meeti ng, although, actually, we got this proposal
yesterday. But again, | nust say, procedurally, this
doesn’t work. And I'’mglad that at |east you put this
over .

But we got this yesterday. And what we got
today, you didn’t put over. So there are basic
procedural problems with the Comm ssion. | thought it
was going to be different under this adm nistration, but
it apparently has gotten worse than it used to be,
because |’ ve been dealing with this Conm ssion for many,

many, years.

In terms of this proposal, in terns of the
federal long test -- we have sone attorneys here who w ||
probably speak to that -- 1'd |like to make one comment.

It doesn’t work to do I WC orders by referencing the CFR
If you're going to do a regulation and it’s supposed to
be posted there for the workers to see, you' d better damm
wel | spell out what you re tal king about instead of

sayi ng, “29 CFR bl ah-bl ah-bl ah, ABCD 551,” and so forth
and so on. The purpose of the wage orders is to inform

t he enpl oyees of what their rights are. This does

not hing to do that.
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So, we have |l awers, luckily, who' ve read it.
But on the second page of the proposal, what this
basically represents is a nuch nore sophisticated way of
doi ng what you were trying to do a couple nonths ago when
we had 800 people here objecting to it. You are trying
to get around the “primarily engaged in” test that is now
enshrined in the statute and substitute sonething el se
for it.

AB 60 gave you the authority to | ook at the
duties. It didn't give you authority to change the
“primarily engaged in” test. And this cute little
backdoor nethod, this proposal, does exactly that. First
of all, it says you' re supposed to be -- when you're
| ooking at the work performed by the enpl oyee, you're
supposed to consider the enpl oyer’s expectations. \What
do the enployer’s expectations have to do with the actual
work that’s being performed? Maybe nothing, maybe a | ot.
But the enpl oyer’s expectations are irrel evant.

Then, in the second paragraph, M. Broad pointed
out the problemthere. You can be sinmultaneously engaged
in production -- and it says production -- you can be
wor king on the assenbly |ine and thinking manageri al
t hought s, doing nmanagerial things in the back of your

m nd, and that tine, according to this proposal, is
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managerial tinme. Sinply another way, a nore
sophi sticated way, of trying to do what we rejected and |

t hought you rejected last tine.

So, that’s all | have to say. But one other
thing procedurally: | nean, if you re going to work on
this, | presume you post -- you post this proposal, you

put it out in a public notice, and you take amendnents to
it. It’s not just some proposal that's floating around
that a few people happen to get. That doesn’'t work.

MS. BERVAN. My nanme is Marcie Berman, and |’ m
here as a representative of the California Enploynent
Lawyers Associ ati on.

| did get a copy of this proposal yesterday, and
| very quickly ran off a letter to you all, which I
delivered this nmorning that, hopefully, you have copies
of. And I’mnot going to reiterate the points that |
made in there. | just want to quickly note for the
record that |’ mupset and concerned about the | ack of
notice, and so | amglad that the Conm ssion has put off
any kind of decision-making until next time around. And

| woul d hope that whatever is going to be under serious

consideration will be noticed to the public before that
heari ng.
A coupl e things about the federal, quote, “long
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test” that people have been tal king about. | just want
to point out that there are a few respects in which the,
quote, “long test” itself differs fromCalifornia |law, so
that inporting it wholesale -- we wouldn't be inporting
it because nost of it already is what’'s used by the DLSE
and the courts, it’s just not specifically stated in the
wage order -- but it is what was originally intended and
what is used to define the law. But there are a couple
aspects of it that are different.

And in particular, the professional exenption
under California |aw has | ong been different than what'’s
under the federal |aw by enunerating the specific
| icensed professions. And this proposal doesn’'t take
account of that, so that’s a problem And in particular,
it would have severe consequences legally in ternms of
nurses and pharnmaci sts, who statutorily now are
specifically made not professionals. That’'s one issue.

Anot her issue is the California -- the wage
orders have always applied the discretion and i ndependent
judgnment test, which is something that’'s in addition to
defining the duties. They’ ve always applied that
di scretion and i ndependent judgnent test to the
executive, admnistrative, and professional exenption,

wher eas, under the federal regulations, they’ ve used that
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particular test only with respect to the admnistrative
exenption. And the good thing about that test, as
conpared to the ones that the federal |aw uses for
executive and professional, is that there’'s quite a

| engt hy, detail ed, conprehensive definition of it in the
regul ati ons and the cases. So as the speaker for the
enpl oyers’ group said, it’s nice to have a definition
where we all know what it nmeans. And California has

al ways used discretion and i ndependent judgnent wth
respect to all three of those exenptions.

And | wanted -- | did actually bring sone
archives fromthe basenment of the Division of Industrial
Rel ations’ old wage orders, starting with 1943, and then
the mnutes from 1947 where these three exenptions were
first adopted, and then wage orders spanning from 1947
through "'57. And | just want to give themto you for the
record to show that the discretion and i ndependent
j udgnment has been there, applied to executive,
adm ni strative, and professional, all along.

And the other thing that this proposal doesn’t
mention is the salary test, which |I’m sure was just an
oversight. But that would have to -- to be in there.

|’ mnot going to reiterate what ny letter

addresses with respect to these two paragraphs at the top
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of the second page, and also with respect to the
“Statenment of Basis,” but | would ask that you read ny
coment s.

| do want to note, though, that there's, |I’'m
sure, an inadvertent factual predicate error in here.
There’s a reference in here, on the | ast page of the
proposal, to DLSE Menorandum 93.5, and it specifically
references Page 46.6. Yesterday, scrounging around to
try and find a copy of this, I was able to put ny hands
on two different versions, one which is -- appears to be
official, and one which appears to be sonet hi ng ot her
than official, which is the one that is referenced in
here, and they are dramatically different with respect to
this point that you' ve cited it for

The -- Page 3, the |ast paragraph, cites to Page
46. 6, and the version of that that’s got those pages on
it cones froma comercially published enpl oyer-oriented
| egal manual that’'s drafted by Al bry and Long on
California overtine law. And that’'s the version that’s
got the | anguage that you're relying on for your |ast
par agr aph.

However, | -- | also contacted the Division of
Labor Standards Enforcenent, the legal office, and asked

them for a copy, and what | was given as their official
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copy is sonething that’'s in their 1995 -- it’s fromtheir
1995 Hearing O ficers Training Manual. [It’s got the sane
menor andum nunber on it, sanme date, and, |o and behol d,
the | ast page of it doesn’t have that | anguage.

COW SSI ONER DOMBROWSKI ;@ Can we have copi es of
t hat, please?

MS. BERMAN:  Yes.

COW SSI ONER DOVBROWSKI :  Okay.

MS. BERMAN: |’'Il give you both copies.

COVM SSI ONER DOVBROWSKI : All right.

MS. BERMAN:. So, | have a feeling that, perhaps
i nadvertently, the version of it that was relied on here
was maybe a draft or some unofficial version. | don't
know.

That’'s it.

MR. WETCH:. M. Chairman --

COW SSI ONER DOVMBROWSKI :  It’s not going to
affect the construction industry.

MR. VWETCH: Pardon nme?

COWM SSI ONER DOVBROWSKI :  What ever we have is
not going to affect the construction industry.

MR. VWETCH: Well --

COW SSI ONER DOVBROWSKI : I f we ever end up with
anything, it will exclude the construction industry.
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MR. WETCH: On behalf of the State Buil ding and
Construction Trades Council, we welcone the narrow ng of
this amendnent, and we’'ll reserve the right to nake
coment if it should ever change in the future.

And t hank you.

MR. McKI NNON:  Have you excl uded manufacturing?

MR. RANKIN: What is covered?

COW SSI ONER DOVBROWSKI : | haven’'t figured that
one out yet, so we’'ll keep you at the table for now.

MR. RANKI N: But seriously, what are you saying
-- is this covers which wage orders?

COW SSI ONER DOVBROWSKI : No, Tom  We haven’t
figured that out yet. |It’s not comng up for a vote.

MR. McKINNON: My name is Matthew MKi nnon.
work for the California Conference of Machinists. It’'s a
state council of the machinists union representing about
100, 000 fol ks here in the state.

And | guess I'd like to talk about this a couple

of different ways.

First of all, as you' ve heard over and over
t oday, on procedural grounds, | have a lot of difficulty
with what’s gone on today. | got a copy of this this
morning. | did not get it fromthis agency; | received
it fromsonmeone else. M original notice, | did not
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receive, and | have difficulty with the process. | think
we’ ve tal ked about that over and over today. |’msure
you get the point.

But part of the difficulty is analyzing this
proposal for whether or not it works. It nakes it very
difficult to testify with any intelligence about what
this does, in effect, to our nenbers and to people that
work in the industries that we represent.

So I’mgoing to -- I'"'mgoing to tell you that I
t hi nk you should not nove on anything if the public has
not had a chance to ook at it and tal k about it. That's
first.

Second is nore of a -- kind of a discussion
about the orientation of how we're formng policy in this
state. W’'re a state -- and | think sonebody tal ked
about it a few mnutes ago -- this is -- you know, this
is the age of the Internet and -- and so on. W're
form ng public policy here on how workers relate -- how

managenent and wor kers are separated based upon retail --

aretailer’s objective -- this is the retailers’
proposal. Did | mss sonething, or is that what this is?
O is it fast food or -- I'’mnot sure what it is.

But 1’11 tell you sonething. |In manufacturing,

if we want to be good at manufacturing, if we want to
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have any left in this state long-term-- and | don’t nean
design in Silicon Valley, | mean manufacturing, where
peopl e nmake things -- part of the clue there is that the

workers are able to shift production quickly and nake
good products fast and new products fast into the market.
And in the machinists union, there’ s a nunber of places
where workers do | ots of what woul d be consi dered exenpt
work in saving conpanies. Harley-Davidson was saved that
way. United Airlines, bit strides have been made t hat
way. U.S. Air wouldn't be here if the workers hadn’t

t aken over many of the salaried kind of jobs in
reinventing that corporation, and now -- now United
Airlines is going to pick it up. H R Textron, in
southern California, the workers engi neered, by

pur chasi ng the equi pnent, by thinking about how t hey
woul d buy the new equi pment, they engi neered a doubling
of the workforce and nore than doubling of the product
sold, in that facility.

So, essentially, this public policy that’'s being
devel oped here is backwards. We should want -- we should
want hourly workers to be encouraged to be part of the
process of thinking and decidi ng and maki ng things work
in a conpany. And they should never have to fear

economi c loss for -- for participation in processes that
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hel p guide a conpany into nore nodern manufacturing. So,
this is actually policy that would take us back to the
days when Tayl or was inventing the way industri al
processes should be done. This is backwards. This is
goi ng backwards to the begi nning of the century, the

begi nning of |ast century, not forward.

So, with that, | think that there should not be
any action today. | don’t think there s been notice. |
haven’t seen the federal list in years. | didn't know
you were negotiating on that. And -- but frankly, |1

think the outl ook and the approach is one that takes us
backwards, not forward.

MS. GATES: M nane is Patricia Gates, and |’ m
with the Law O fices of Van Bourg, Wi nberg, Roger, and
Rosenf el d.

And as a matter of basic due process and
fundanmental fairness, the IWC nust refrain fromacting on
a new proposal until after it has been noticed to the
public and there has been an appropriate period for
public comrent. This Conm ssion should have refrained
today fromacting on the regulations it adopted on the
al ternative workweek and on the secret-ballot elections.
AB 60 did not expand this Conmm ssion’s powers to act

contrary to the interests of working people in this
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state.

| am pl eased to see that it is now refraining
fromacting on a proposal to expand the definition of
manageri al duties. | amvery displeased that it has
already acted in a way that is contrary to the intent of
the Legislature, contrary to the interests of the working
people of this state, and contrary to the construction --
the statutory construction that remedial |egislation
should be interpreted so that it is in the interests of
the people intended to be protected by that |egislation.

Expecting us to comment today on a proposal that
we saw only m nutes before violated fundanental due
process.

MR. HOLOBER: Richard Hol ober, California Nurses
Associ ati on.

We're opposed to the proposal. We' re opposed to
the entire concept behind the proposal, for a couple
reasons.

One, | think AB 60 clearly states out the
“primarily engaged in” standard. There' s a reason we did
that. We put it in the statute because it was in the old
wage orders, but there were efforts to elimnate it from
the old wage orders. So, when we wote AB 60, we deci ded

to take it out of the hands of the Industrial Welfare
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Commi ssion. This is an effort to put that back in your
hands, and | think your hands are very clearly tied by
t he | aw.

What we’'re tal king about here is this kind of
fiction, you know, this dreamworld notion that while
you’' re, you know, flipping hanburgers, or -- or, you
know, shoveling dirt, or whatever it is, in your mnd,
you’' re a manager, that what’s happening in your m nd
defies the logic -- the real-life work that you're
perform ng, and if you’'re thinking about some manageri al
duty, you know, “Cee, I'mgoing to assign this person to
do this or that person to do that,” forget what you're
actually doing, what your -- what your body is actually
doing; all that matters is what’s going on in your nnd.
If that was true, | think everyone would be a manager,
because, in our mnds, we would all not really want to
have to be doing the kind of, you know, physical | abor
t hat many people do. But you can't really make that
change, because the law is very clear under AB 60. And
you | ook at the actual work you’'re doing, not sone
t heoretical concept, “CGee, what is this person thinking
about while they' re actually perform ng some other duty?”

The purpose of the Industrial Welfare Comm ssion

is to protect the health and wel fare of workers. And
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bef ore you change things, it has to be based upon sone
evidence that the current status quo is detrinmental to
the health and welfare of workers. That’'s the only
reason the IWC exists, is to protect workers. It is not
a comm ssion to give managenent goodies. There -- you
know, there are other agencies here that pronote all
kinds of industries in California. That’'s not your job.
So, | haven’'t heard any evidence that says that

wor kers are being screwed or shafted because they are

getting overtine pay. Wat you' d need to -- to show
here, | think, is that someone who nmakes tw ce the

m ni mrum wage -- we’'re tal king about |ike a $20, 000-a-year
wor ker -- really needs to work 60 or 70 or 80 hours,

because working only 40 hours is really bad for them
And that’s the basis that you would need to proceed.

In fact, the last tinme around when there was a
proposal like this, it was voted down by the Wlson |IWC
because there was no basis and evidence that workers were
clamoring for this change.

|"d just add one other point, which is that, as
it affects nurses, fromwhat | heard fromthe enployer
side, | think this would provide an end run for enpl oyers
to reclassify nurses not as professionals, but as

adm ni strators or executives. Now, the law clearly says
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that a registered nurse is protected, has overtine, even
t hough that nurse is a professional, unless the nurse is
al so functioning as an adm nistrator, like the director
of nursing for a hospital, sonmeone who clearly is high in
the hierarchy, with the ability to hire, fire, and so
forth.

But the testinony | heard that speaks to things
i ke directing work of other workers, that’'s part of the
prof essional duties of a nurse. Nurses work with LVN s
and unlicensed assistive personnel, and part of their job
and part of their license requires that they direct the
wor k of those other enployees, not in the sense of hiring
and firing, but of understanding what’s going on with the
pati ents, and on occasions, on a regular basis, assigning
who shoul d be doi ng what or who should be covering what
assignnment. That’'s clearly part of their professional
definition. It is not a nmanagerial definition, but if
|’ m hearing correctly fromthe enployer testinony, that
woul d be reclassified here as part of the manageri al
function, and nurses would | ose exenption if this kind of
proposal went through.

Thank you.

COW SSI ONER DOVBROWSKI ;@ Thank you

MR. CAMP. M. Chairman and nenbers, mnmy nanme is
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Bill Camp. |'’m here representing the Sacramento Centra
Labor Council .

The concern | wanted to raise is partly a
br oader perspective on what M. MKi nnon has raised,
which is you do set workforce investnent policy, that the
| ndustrial Welfare Conm ssion, in this particular area,
is really setting policy for how we devel op the
wor kf orce. And we cone, in today’ s enploynent arena,
with this notion that we’  ve got to change the way we
manage and devel op and grow t he workforce. Part of the
concept that we bring to the table is a sense of
partnership, and there's a real sense of “gotcha” that
got played today with this health plan. And so, it
breeds a sense of suspicion and questioni ng about our
gover nnent when we feel |ike they are playing “gotcha,”
and when we’'re, on the other hand, saying if we don’t
devel op this econony and grow this economnmy as workers, we
need to devel op sone sense of a partnership with those
people in governnment and with those people in the
enpl oynment sector who are trying to change the econony
and grow it -- build it in a way that makes it a flexible
econony that creates high skills and hi gh wages.

We can’t build a high-skill and a hi gh-wage

econony when we're -- when there’'s not that underlying
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sense of trust. And so, the way in which this issue gets
raised with us underm nes the notion of what we’'re trying
to build here as we grow this econony.

So, | appreciate the fact you're not going to
decide on it today, but I’mworried about the fact -- am
| going to get a notice that tells nme who it is going to
affect? Because | represent workers in this area and can
go to them and say, “The Comm ssion’s going to neet today
and tal k about your issue,” and they said, “Well, | don't
know whet her they’'re going to talk about sonething that

affects my work or not,” so that as we think about the
ki nd of notice and the kind of preparation that we need,
as a group of workers, we’'re | ooking for a way to engage
our menbers in this process. And we appreciate any
effort you can make to hel p us accommopdate that.

Thank you.

COWM SSI ONER DOVBROWSKI @ |Item Nunber 6,
consi deration of whether to extend the provisions of
I nterimWage Order 2000 to the effective date of

amendnments adopted at this hearing or at a hearing

concl uded on or before July 1st, 2000, pursuant to Labor

Code 517(a).
M . Baron.
MR. BARON: The issue is under -- relating to AB
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60, in a nunber of areas, tal ks about the issue of July
1. 517(a) says, “The Industrial Welfare Conmm ssion,
shall, at a public hearing to be concluded by July 1,
2000, adopt wages, hours, and working conditions,” so
it’s -- however, there’'s -- there’'s clearly time fromthe
time that you adopt to the time that -- dealing the

“Statenment as to the Basis,” dealing with publishing, al
those things can affect -- can deal with the effective
date. So there’s | anguage here being proposed that would
relate both to actions taken at this hearing and actions
taken -- whatever action that would be taken at a June --
at any other hearing before July 1st, which the

Conm ssi on needs to adopt.

And what the -- what has certainly been |earned
fromthe tinme that it took to deal with one wage order,
the interimwage order, here the Conm ssion now is facing
maki ng changes in Orders 1 through 15, as well as the
interim so that’s 16 wage orders. Clearly, there wl|l
be a | ot involved in making sure that that, in the end,
is put in the proper formand issued through the proper
entities.

So, the | anguage here says that:

“Any action taken by the Conm ssion at this

hearing to adopt wages, hours, and worKking
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provi sions of Labor Code Section 517(a). In
furtherance of that section, the effective date
of such actions taken at this public hearing as
well as at a public hearing to be held in June,
wi |l be October 1, 2000. The renmaining
provi sions of InterimWge O der 2000, as well
as Wage Orders 1 to 15 as are currently in
effect, shall remain operative until that
effective date. |If the IW takes action to
amend the interimwage order, Sections 5(K),
(L), (M and/or (N) --

-- that relates to the specifically delineated

occupations and industries, such as fishing, skiing,

st abl e enpl oyees --

so if the IWC takes action to anmend the interimwage

order in those sections, the provisions of those
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subsections currently in effect shall not expire on July

1st.
COW SSI ONER DOVBROWSKI @ Okay. Any questions?
COW SSI ONER BROAD: Yes. M. Baron, ny
guestion is -- a couple questions.

First, this notion that we’'re adopting, is this

intended to be part of any wage order, or we’'re just
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adopting this as a notion? |[It’s not going to appear in
print anywhere?

MR. BARON: No.

COW SSI ONER BROAD:  Okay.

MR. BARON: It is just -- it is just the
Conmmi ssion issuing its will in terms of the -- making
clear the timng of the effective dates.

COW SSI ONER BROAD: Ckay. Let me ask you this
question. We conclude on June 30th our deliberations of
AB 60, and we do whatever we do on that wild day --

MR. BARON: Ri ght.

COW SSI ONER BROAD: -- and it’'s done. And
t herefore, you know, 15 wage orders have to be changed.
Is it possible that they will be rolled out serially,
between that tinme and Cctober 1st?

MR. BARON: | don’'t -- | don’t know the answer
At that point we'll have to see when --

COW SSI ONER BROAD: Well, here’'s -- well,

because | -- because, it seens to ne, |like as you
conplete them they would be -- so, | guess what |’ m
suggesting is that maybe it should say -- taking -- in
Line 5 --

MR. BARON: Ckay. So, what do you want to say?

“Up until” --
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COW SSI ONER BROAD: “Be no | ater than October
1, 2000.”

MR. BARON: Ckay.

COWM SSI ONER BROAD: Woul d that be --

MR. BARON: | think that’s fine.

COW SSI ONER BROAD:  Okay.

COW SSI ONER DOVBROWSKI ;@ Any ot her questions?

Do we just adopt this?

MR. BARON: Yeah, just make it a notion.

COW SSI ONER DOVBROWSKI :  Wake up, people. Can

| get a notion?

COW SSI ONER BROAD: "1l nove this item as
amended.

COW SSI ONER DOVBROWSKI :  Second?

COW SSI ONER COLEMAN:  Second.

COWM SSI ONER DOVBROWSKI :  Al'l in favor, say
“aye.”

(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI @ Item 7, consideration
of appoi ntment of nmenbers to the Wage Board established
to review t he adequacy of the m ni num wage, in accordance
wi th Labor Code Section 1178.5.

| think, Andy, you have the nanes. Could you

just read those off for the record?
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MR. BARON: For the enployee representatives:

Rosal i na Garcia, Christine Vasquez, Janet Wight, Maxino

Car buccia, Tho Do -- please, | apologize if |I’'m
m spronounci ng any of the nanes -- Rosalinda Guillen, Tom
Rankin -- | think I pronounced his nane right -- Ron

Lind, and the alternates woul d be Janes Duval and Roy
Hong.

And the enployer representatives: Roy Gabriel,
Wl lie Washi ngt on, Sam Manol akas, Lee Vierra, Julianne
Broyl es, Tom Luevano, Ji m Abrans, Dougl as Cornford, and
the alternates, Bruce Young and JoLi nda Thonpson, and the
chair, Fred Galves.

COW SSI ONER DOMBROWSKI @ Anyt hi ng el se?

MR. BARON: You need to approve the --

COW SSI ONER DOVBROWSKI :  Need a notion?

COW SSI ONER BROAD: | can just say there wll

not be any | obbyists left in Sacranmento, if anything

happens - -

(Laughter)

COW SSI ONER DOVBROWSKI :  Whi ch may be an
advant age.

COW SSI ONER BROAD: So noved.

MR. RANKI N: (Not using m crophone) | have a
guesti on.
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My understanding is that there was a deadline
for getting nomnations in to this wage board, and that
there was not -- there was sone unhappi ness with sone of
t he enmpl oyer nom nees, and others were added after that
deadline. | just have a question about this whole
procedure, given all the other procedural problens we' re
faci ng today.

How does this work? The deadlines for getting
in nom nations nmean not hi ng?

COWM SSI ONER DOVBROWSBKI :  We, on the past wage
order, took nom nations as well -- up to the tine,
because we -- we didn’t have enough nanmes. So, we have,
procedural ly, done this on the previous wage order that
we fornmed -- or wage board -- |I'’msorry.

The question was either we would have to take a
vote to extend the deadline to get nore nanmes, which |
under st ood was not desired by organi zed | abor, so we
tried to accommdate, to nove this thing forward, wth
t he
right --

MR. RANKI N: No, because we want to get the
m ni nrum wage i ncreased as expeditiously as possible. But
there were a nunber of nanmes. What do you nean,

“adequat e nunber of names”? | nean --
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COWM SSI ONER DOVBROWSKI @ Frankly --

MR. RANKIN:. =-- if you're -- if you're going to
operate this way, you' d better say to the whole world,
“We’re going to take nom nations up until the m nute we
meet, or up until two hours after we start neeting,” so
the world knows, not just one side knows. | nean, this -
- this whole thing about the way a public body operates
is just very, very disconcerting.

COW SSI ONER DOVBROWSKI ;@ The reality was that
if we didn't take nanmes today, we were going to have a
smal | er board, and | was infornmed that organized | abor
want ed nore people on the wage board.

MR. RANKI N: We do want nore people on the wage
board, and you had at least, fromus, | think, ten or
twel ve nanes. You had at |east ten or eleven fromthe
enpl oyers. Are you making a wage board that’s bigger
than that?

COWM SSI ONER DOVBROWSBKI :  The qualifications of
sone of the enployer reps were disputed.

MR. RANKIN:  Well -- well, let’s discuss that,
then. MVhat is a “qualified” enployer representative?
Let's hear the qualifications. Does the fact that a
person works for a small business in San Francisco

di squalify that person? Does the fact that an enpl oyer
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happens to manage a nonprofit organization disqualify
t hat person? Those are probably the enployers who
actually enpl oy m ni num wage workers, unlike the

| obbyi sts who’ ve been nanmed to this wage board.

COW SSI ONER COLEMAN: Well, one option is,
then, that we can publicly extend the deadline and
post pone voting on wage board nmenbers till next nonth.

MR. RANKIN: Well, the other option is you
sinmply nane wage board nenbers fromthe |ist you got
legitimately that was presented to you by the deadline
for maki ng nom nati ons.

COW SSI ONER BOSCO: Well, it looks to ne like
there’s two conplaints here. One is the content of the
list and whether it’s | obbyists or people that are
representing mni numwage enployers or not, and that’s
one category. The other is the timng of when the |ist
is decided on. |Is that correct?

MR. RANKIN:  Well --

COW SSI ONER BOSCO. Did you want us to excl ude

all | obbyists fromthe list?

MR. RANKIN: I'mnot -- |’ mnot proposing that.
| m proposing that if you re going to -- if you' re going
to set out -- just now | just heard that the objection to
the original list was people weren't qualified. Well, if
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you' re going to have qualifications for being on a wage
board, other than the broad qualification of representing
enpl oyers or representing | abor, then they’' d better be
spelled out so that a | ot of people don't waste their
time putting in their nomnations, to find out, “Oh, ny
God, because | happen to manage a nonprofit organization,
|’ mnot qualified.”

COW SSI ONER BOSCO: Well, that's probably a
good commentary. | nean, do we have any qualifications
to be on a wage board?

(Laughter)

COW SSI ONER BOSCO: Ot her than gener al
enpl oyee- enpl oyer breakdown?

COVM SSI ONER DOVBROWSKI :  No.

COW SSI ONER BOSCO: | didn’t think so.

COW SSI ONER BROAD: At the risk of telling the
truth about how this has al ways worked, the way it has
worked is that typically, in the twenty years |’ ve been
around the process, is that nanes are -- cone forth from
sort of the | abor side, and the | abor representatives
pi ck those people, and nanes conme forth fromthe enployer
side, and the enployer representatives on the Comm ssion
tend to pick those. And the poor public nenber picks the

chair. That has been kind of the custom though not a
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rule. And that is a customintended to make sure that
one side doesn’t try to appoint people to the other side
t hat woul d skew the process sort of inappropriately or
sonet hi ng.

What occurred here is that the enpl oyer
community dropped the ball and didn't -- and no one --
not enough people sent in -- enough enployers sent in,
but not enough enpl oyers sent in that the organized
enpl oyer community approved of. And so, they -- what
their -- | think their concern is, is that the people
that nmet -- that sonme of the people that net the
appropriate deadline as enployers, it’s not that they' re
not enpl oyers, but they nmay not be enpl oyers who are as
unsynpat hetic to raising the m ni num wage, or changi ng
t he m ni rum wage or whatever, as the organi zed enpl oyer
community would prefer. That's the truth.

Now, having said that, we now -- we are faced
with sort of a choice of whether we nove forward with the
motion to nanme the people that we have naned, or we del ay
this. It is ny view, as someone who believes the m nimum
wage needs to go up and needs to go up as soon as
possible, that at this time | would like to pursue the
motion that | made. However, | think a cautionary

nmessage i s sent out to the enployers: Don't do that
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again. When we're setting wage boards, get your nanmes in
and, you know, take care of the problem and then the
issue will not arise.

COWM SSI ONER BOSCO: Maybe we shoul d have a voir
dire process like they do in choosing juries, you know --

COW SSI ONER COLEMAN:  There you go.

MS. BROYLES: If I mght be permtted, M.
Chai rman, Julianne Broyles, fromthe California Chanmber
of Commerce, also a nenber, along with M. Rankin, of the
m ni nrum wage board that is being discussed -- potenti al
menber .

| would have no problemw th the m ni rum wage
board being renoticed, having the notices go back out,
and reappointing, and underneath all of the rules, tacit
or otherw se, that have been done here today. So, just
so you know that the organi zed enpl oyer community, if
that’s what you really want to call us, can be nore
organi zed in the future. W would be happy to see that
happen.

COWM SSI ONER DOVBROWSKI : | believe we have a
notion. Do we have a second?

COWM SSI ONER COLEMAN:  Second.

COW SSI ONER DOVBROWSKI ;@ All in favor, say
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(Chorus of “ayes”)

COWM SSI ONER BROAD: M. Chairman, if | may be
recogni zed.

COW SSI ONER DOVBROWSKI :  Sur e.

COW SSI ONER BROAD: You have in your packets a
draft charge to the m ni num wage board.

COWM SSI ONER DOVBROWBKI @ Ri ght .

COW SSI ONER BROAD: | woul d ask whether it’s
necessary to read that into the record or we can just
nove its adoption.

COW SSI ONER DOVBROWSKI : | believe we can j ust
nove it.

COW SSI ONER BROAD: Okay. Therefore, | would
nove the adoption of the charge to the m ni rum wage board
as it appears in your packets.

COWM SSI ONER BOSCO:  Second.

COW SSI ONER DOVBROWSKI ;@ All in favor, say

(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI : It em Number 8,
reconsi deration of actions whereby the W voted to
convene a wage board regardi ng enpl oyees who work as
certain conputer industry consultants and voted to

appoi nt wage board nenbers.
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COW SSI ONER COLEMAN: M. Chairman, | would
nove that we table this in |ight of the pending
| egislation on this topic.

COWM SSI ONER BROAD: M. Chairman, point of
order. | don't think we want to “table” the notion for
reconsideration. | think you want to make the notion for
reconsi deration.

COW SSI ONER COLEMAN: Okay. So that just
post pones it?

COWM SSI ONER BROAD: That neans that the action
that we took is reconsidered, whether -- if we take no
further action, the matter is concluded --

COWM SSI ONER COLEMAN:  Okay.

COW SSI ONER BROAD: -- fromthe Comm ssion’s
point of view |Is that correct?

COWM SSI ONER DOVBROWSKI @ Correct .

COW SSI ONER COLEMAN: Okay. So that’'s the
notion for reconsideration.

COW SSI ONER DOVBROWSKI @ |s there a second?

COW SSI ONER BROAD:  Second.

COW SSI ONER DOVBROWSKI ;@ All in favor, say

(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI @ Item Nunber 9 in your
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packets, there’'s a reference to further review of the
wages, hours, and conditions of |abor and enpl oynent of
t he stable enpl oyees in the horseracing industry. W
received a letter, basically fromthe industry,
requesting that we do not pursue their exenption.

M . Davenport?

MR. DAVENPORT: M. Chairman, Allen Davenport,
representing the Service Enpl oyees. You also received a
letter fromus supporting the exenption. W’'d like to
wi t hdraw that letter

COW SSI ONER DOVBROWSKI ;@ Okay. | can
under stand t hat.

Do we need to take any action on this?

COW SSI ONER BROAD:  Well, M. Chair, | would
move that we close our investigation of this matter. And
by way of expl anation, that would nean that backstretch
enpl oyees at racetracks woul d be covered under Order 10,
Amusement and Recreation, as all other enpl oyees are at
racetracks, and would be subject to the normal daily and
weekly overtinme provisions established by AB 60.

COW SSI ONER DOVBROWSKI :  So what do we need --

COW SSI ONER BOSCO:  Second it.

COVWM SS|I ONER DOVBROWSKI : Moved, second, vote.

Al'l in favor, say “aye.
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(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI :  Any ot her busi ness any
of the comm ssioners want to raise?

M. Abrans?

MR. ABRAMS: M. Chairman, Jim Abrams, with the
California Hotel and Motel Association.

The charge that was just approved --

MR. BARON: [It’Il be on the Web.

MR. ABRAMS: It is or will be?

MR. BARON: No. It will be -- nowthat it’s
been approved, it will be put on the Wb.

MR. ABRAMS: Just a question of process. If, in
fact, anybody, whether they are on the wage board or not,
has an issue to raise with regard to sonething that
ei ther should be or, arguably, shouldn’'t be -- I'’mnore
worried about things that m ght not be in the charge --
is that sonmething -- are you going to have the wage board
before your June 30th neeting?

AUDI ENCE MEMBER: Speak into the m crophone.

COW SSI ONER DOVBROWSKI :  Turn the m ke on

MR. ABRAMS: |'msorry. Forgive ne.

Is it your intent to have the wage board neet
bef ore your nmeeting on June 30th? Because what |’ m

concer ned about --
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MR. BARON: They won’t -- they won't end up
nmeeting before then. You have to have thirty days’
notice for a wage board, so --

MR. ABRAMS: | would like to reconmend that the
Commi ssi on put on the agenda for June 30th possible
consi deration of the charge, just to make sure -- for
exanple, I'"'m-- we were always concerned whet her the neal
and | odging credits are part of the charge. | haven't
seen the charge that you approved, and if -- if adjusting
the neal and lodging credits is not in there, as an
exanple, that is sonmething we would |ike to have added
in.

COW SSI ONER BROAD: It is.

MR. ABRAMS: Ckay.

COW SSI ONER BROAD: | would -- given the fact
t hat the Conmm ssion needs to nmove forward on this, |
woul d not |like to do that, M. Abrams. | think that this
charge is appropriate. And any matter that you would --
enpl oyers wish to raise regarding the m ni rum wage can
certainly be raised on this issue.

MR. ABRAMS: And if we do so, M. Broad, and
it’s beyond the charge, will the Conmm ssion, before it
adopts any m ni mum wage order, be willing to consider

i ssues that are raised outside of the charge?
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COW SSI ONER BROAD: Speaking only for nyself, |
woul d consi der any issue you would wish to raise
regardi ng the m ni nrum wage.

MR. ABRAMS: If that’s the Conm ssion’s
position, then fine, that’s -- |I’m happy. |[If that’s not
the Comm ssion’s position, then not having -- the public
has not seen the charge, so --

COWM SSI ONER BOSCO. We seem to have no shortage
of issues that are raised, so | don't -- | can’t imagine
you being forecl osed on one of them

COW SSI ONER DOVMBROWSKI : All right. Can | have
a notion to adjourn?

MR. HUET: (Not using mcrophone) 1’'d like to
speak.

COW SSI ONER DOVBROWSKI : Oh, |I'm sorry. Cone
up.

MR. HUET: M nane is Tinmothy Huet. [I'’mwth
the Association of Ariznmendi Cooperatives and Rai nbow
Grocery Cooperative.

| guess worker cooperatives have never addressed
your assenbly before, and we’'re not really famly with
| obbying. | just called up and asked how to get on the
agenda and how to cone speak to you, and | was told if |

signed up I'd have five mnutes. So, | know you spent a
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lot of time, but if you'll just bear with ne, five
m nut es.

| don't believe this issue has ever cone up
before you before. | don’t know if you are planning to
write regulations explaining what is an enpl oyee and what
is not an enployee. That is our big consideration. W
are -- when you tal k about havi ng enpl oyer
representatives and enpl oyee representatives, we are both
the workers and the owners of the business, and we're
confused by the statutory schene and how we fit into it.

There is classifications for partners, saying
partners, under California |aw, are not considered to be
under the overtine |aw, although that’s not in the
regul ati ons; you have to find that in the DLSE manual .
Qur issue is that nost -- is that people who are worker-
owners of worker co-ops do not consider thenselves to be
enpl oyees. We only consider the people that have not
gotten a vote and have not bought into the business to be
enpl oyees. So we are only paying overtine for those
peopl e who have not becone owners of the business at this
poi nt .

What that puts us under is a great danger that
if the state ever finds that that’s not the case, that we

coul d be wi ped out by the penalties that would be
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i nvol ved, because nobst of our workers actually schedul e
t hensel ves. They do not -- we have no supervisors, we
have no managers, and thus, overtinme doesn’t actually
work for us. OQur workers have voted overwhel m ngly that
t hey don’t want overtinme, because overtinme would have the
exact opposite effect of what’'s intended under the
statute. The intention of the statute is to di scourage
people fromworking long hours. |In our case, since
peopl e schedul e thensel ves to work, by paying them a
premumto work overtime, you would actually be
encouraging themto work overtinme, encouraging accidents.

So we are looking for regulatory guidance from
either this body -- and we’'re also |looking to DLSE at the
same time -- about what is considered a worker, what is
consi dered an enpl oyee.

COW SSI ONER BROAD: M. Chair?

| woul d suggest that you solicit an opinion from
the Division of Labor Standards Enforcenment. The Labor
Code sets out the definition of “enployee” and
“enpl oyer,” and we are bound by that definition, which I
t hi nk has been the sane for nmany, many years.

The question of whether soneone | oses their
enpl oyee status because it is an enpl oyee-owned

enterprise is one that is -- is probably -- raises
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consi derabl e i ssues of potential abuse. And, for
exanpl e, sharecroppers and -- a lot of these issues have
been litigated to a considerable degree in California,
and it is not sonething that the Conm ssion woul d
appropriately address by way of regulation w thout you
first posing your question, at the very mnimum to the
Labor Comm ssioner as to what your problemis, what your
circunmstances are, what is the -- what are the
relationships in your particular enterprise.

MR. HUET: We are taking that approach as well.
Unfortunately, if we do get an opinion letter, it won't
be anything anyone else will be able to see, just as the
partnership thing is not sonething you can find in the
regul ations. So we' re taking all avenues, including
bringing it up to your board.

| understand that it’s not sonething you' re
necessarily contenplating, but we're taking all avenues
t 0o.

Thank you for your tine.

COVM SSI ONER DOVBROWSKI :  Thank you

Ckay. | need a notion to adjourn.

COW SSI ONER BROAD: So noved.

COWM SSI ONER DOVBROWSKI :  Second?

COVM SSI ONER COLEMAN: Second.
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COW SSI ONER DOVBROWSKI @ Al'l in favor

(Chorus of “ayes”)
(Thereupon, at 4:34 p.m, the public
heari ng was adj our ned.)

--000- -
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I, Cynthia M Judy, a duly designated
transcri ber, do hereby declare and certify under penalty
of perjury under the laws of the State of California that
| transcribed the four tapes recorded at the Public
Hearing of the Industrial Welfare Conm ssion, held on My
26, 2000, in Sacranmento, California, and that the
f oregoi ng pages constitute a true, accurate, and conplete

transcription of the aforenentioned tapes, to the best of

my ability.

Dat ed: June 11, 2000
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